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WELCOME ADDRESS 


The Hon'ble Sir John Beaumont, Kt., K.C., M.A. (Cantab) 
CniEE Justice, Bombay. Chairman. Reception 

Committee 

Ladies and Gentlemen. 

I lia\c gicnl plca^inc in \selcoming you lo tins Con- 
ference. I liopc the arrangements made lia\e been satis- 
facloi*}". Tlic Reception Committee has a veiy entliusiaslic 
Secretary, and lie lias done the Mork T am very glad tlial 
you liaAc selected Bomba> as the ‘^cenc foi the inauguia- 
tion of ibis Confeicncc 

I understand from tlie altered programme, wlncb has 
just been given to me, that tlie President of tlie Conference 
lias not yet been elected, but I understand that Mr Mimsbi 
is proposed to be elected, and I \ery strongly lecommend you 
to make that selection Mi. Munslii has unique qualifica- 
tions foi dealing ivitli penal refoim because as a result of 
Ins political activities, he has found himself an inmate of 
various prisons m tins Presidency, and he thus ^ has the 
great advantage of being able to speak fiom personal eii- 
peiience upon matteis on ■which most of us have to rely on 
hearsay. As you know, he was also Home Membei m-tlie 
Govemment of Bombay foi more than two yeais. So he 
IS in the remaikable position of being able to view plason 
administration from the angle of the Mimstei responsible 
for It, arid also from the humble position of an inmate of a 
prison And he is able to view Police administiation im 
the same way, tliat is as tlie Minister lesponsible 'for^,la}V 
and ordei, and as tlie victim of Police actmty. So that you 
■will have veiy gieat advantages if you elect Mi Munshr 
as President. 
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I ebould also like toTCongratulate you on having per 
suaded the Qiief Justice of India to come all the way from 
Delhi to maugurate this Conference, It is very good of 
Sir Maurice Gwyer to have come. I have known him for 
a immher of years So far as I know he, like myself, has 
managed to avoid any mtimate acquamtance with prison 
life, but he IS a man of deep learning and wide experience, 
and I have no doubt that you will find bis inangural address 
very stimulating 

Now, ladies and gentlemen, the subject of penal reform 
Is an extremely Ande one, and is one on vduch, if I started 
to speak in any detail, I should occupy a great deal of your 
time, and that I have no intention of doing. I have seen 
during the last 10 years a great deal of the administration 
of the cnnunal law, mamly from the angle of the Bench 
There are three funebonanes of interest to the cnmmal or 
potential cnnunal, namely, the Policeman the Judge and 
the Prison Officer The duties of the Judge are b> no 
means unimportant, but they are the least elastic. A Judge 
has not much scope for the introduction of scnlimcnL If 
certain facts are proved, a conviction has to follow, and if 
there IS a csnviction there must be a sentence, and sentences 
arc more or less slcreol)'pcd So that Judges ha\'c not 
much scope for the exercise of sentiment, but I think that 
any Penal Reform League must beware of allowing senti 
menl to outrun discretion In dealing with the cnmfnal 
it IS inevitable that the practical requirements of human 
relations should clash with the more humane scnlimenls. 
No one can ^^tlt a prison without being struck by Uie wait 
nj;e,jof human lives inrolred Many of the prisoners are 
tbcrc for a long term of years and arc depnA*cd of the 
chance of Hvmg useful In-cs with their families Nol>ody 
I imagine, will dispute that punishment lias to be Imposed 
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foi nnti-s^cial acb. nnd fou can doubt that inipnVonnient 
I'i one of the ncce-^an form*? of pumsliment. Generally 
speaking, the Penal Code only nuthoru'es jmprisonment or 
fine, apart from the death «cntcnec foi murder. It is 
oiniousl) no u<e inflicting a fine, if the eriininal has no 
money ^^^th ^^hl(.h to pa\ it. and in mc^t ca'^cs the criminal 
has no money at all. So he inn'll he ‘’rut to prison, nol- 
\\ith<5tnnding the \sa‘'te nuoUed. 

If one had onh to coii'^idcr the refoim of the cnminal, 
A\hich is one of the mattcis to he considered in imposing 
punishment, prohnbl) sentences could he mucli sliorler tlian 
Uic) arc at present. If a peison is not persuaded of the 
folly of Ins \\a\s aftci a \cai or tiso in piison. he is not 
^cl•) likcl) to he jieisuadcd hv a furthci tcim I am not 
talking of >oung oITcndeis \\ljo arc undergoing training. 
But one has to consider also the detcrient elTcct of punish- 
incnL and it is nccessaiy at times, if you aic to impress 
upon people that it docs not pa} to commit ci inic, to impose 
se\cre sentences I sometimes think that sentences in 
India are too long, hut many cimies like dacoily, where an 
unfortunate man is deprived in a single night of the 
savings of his Avholc life, and enmes against children, must 
he severely punished in order to discourage them 

No douht one of the matteis which you will consider 
most carefully is the question of prison conditions. When 
I was in England a year or two ago, I went lound several 
prisons, and was very much stiaick by die trouble taken 
to prevent piisoners becoming biutalized, and to enable 
them to retain their self-respect, so that when tliey go out 
of prison they will not legard themselves as lost soul$. 
Caie is taken to sepaiate the first offendei fiom the old 
offender. Wheie practicable there are sepaiate prisons foi 
fill St offenders, and wheie this is not piacticable, the two , 
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classes are kept separate though in the same prison I ircnl 
rbimd one of the prisons reserved for first offenders who 
had received long sentences, and the prisoners were given 
a good many pnvileges They were allo^^ed to talk at 
ATOrk, and seemed to regard the warders as friends The> 
are not called warders mnv but prison officers In none 
of the English pnsons do they dress con\icts in the old 
convicts garb with the brood arrow they are dressed in 
flannel shirts and trousers and thc> do not look like con 
victs, and their hair is no longer cropped Little thmgs of 
tins sort tend to keep up their self respect 

I think one of the great problems m India in relation 
to pnson administration is to gel the n^l type of man as 
a pnson officer That is probably less eas) in India than 
in England^ It is ob\iou8 that a warder in a pnson ha< 
enormous power over the unfortunate pnsoneVs, and if you 
select the wrong type of man he may do an immense amount 
of mischief The goi'emors of the prisons m India, whicli 
I have ATsited seemed to be sympalhelic towards the 
prisoners, and the pnsoners were not afraid of them But 
tho governor has to be dioscn with great care 

When you come to institutions for tlic training of )oung 
offenders, it seems to me that the 8uccc^^ of the institution 
depends entirely on getting the right type of go\emor and 
officers^ Thc> must possess the capacit) so to speak, of 
gritmg under the skin of the inmate* and really trying to 
appreaatc their point of Mew towards life and why lhc> 
developed criminal tendencies tlien onl> can they hope to 
Ik 5 able to influence llieir charges for iwrmancnt good I 
Mippo^ an) Borstal instUulton is bound to liavc a good 
man) failures, but if it lias even a small pcrcenUge of sue 
ce^^es, it Hill hare juHified Its cxiilcnce 

Then another matter you will have to conuder Is the 
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position of undei-tiial piisoneis We all know lliat a pii- 
soner is presumed to be innocent till found guilty. It was, 

I tliink, Ml. Justice Darling i\lio once said lliat tliat is why 
tlie prisoner enteis tlie dock tlirougli a hole in the floor , 
sui rounded by policemen No doubt you cannot treat a 
man charged with a serious offence quite like an ordinary 
citizen. At the same lime it is very important to see that 
the conditions of under -tiial prisoners are satisfactory. 
Wlien I was on tour last year, I was horrified to see tire 
'Conditions of undei-lrial prisoners at one place There 
■were about 20 herded togetliei in a large cell witli nothing 
but tliiee stone walls and an non gate, with nothing to 
sleep on except tire floor, and no sanitary facilities I 
noticed amongst them trvo young boys aged about 14. I do 
not know what tlie)'^ were charged widi, but it could not 
have been anything very serious. In the same cell were 
dacoits of the worst type, one of whom had been sentenced 
to deatli but was being kept m connection with another 
trial. I made a report to Government, and I beheve the 
•conditions in that jail have been altered You will do ir- 
’ reparable mischief if you keep young and impressionable 
'"boys, who may have committed no offence, and m any case 
no serious oflfence, mixed with old offenders. Borstal tram- 
ing may be too late after that 

There is another subject which you might consider, 

(I do not know whether it is the same in all Provinces), 
and that is the unpopulaiity of the Police. I do not refer 
so mucfi to Bombay City as to the Districts. It is common 
dorm in criminal appeals to find charges made agamst the 
Police It is always sard tliat the Police have brought^dalse 
charges; that the Police Patel is an mfluential man in the 
village and has concocted evidence, or that the Head 
Constable has worked up a false case; that confessions have 
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been obtained by torture or improper mducemenl by I 
Pobce, and that property produced by the accused Vi 
planted on him fay the Pobce, Of course, most of su 
chaises are quite unfounded, but it is an unfortunate U 
that in most of the Distncts in this Presidency the PoL 
are not regarded, as they are in England, as being 1 
friends of the people The yfllage Pobceman in Engla 
may be regarded as a man to be on the right side of, 1 
no one would tbmk of suggesting that he brmgs fa 
charges against his enemies But it is not so in India, a 
the reasons for this may engage your attention 

Well, ladies and gentlemen, I have taken up enou^ 
your time- You have long and interesting addresses 
listen to and I may conclude by repeating how glad I i 
that this Conference is held in Bombay 




Gopiruth SrivAttj 
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CONVENER'S ADDRESS 


Mr. Gopinath Srivastava, M L.A., Formerly Parliamen- 
tary Secretary, U.P. Government, LucKNaw 

Friends, 

You will, I am sure, agree with me that tins Conference- 
of some of the leading men and women who have laboured 
haid over a decade oi two m tlie cause of social welfaie 
woik in tins countiy is a unique event for at least Uvo- 
reasons. It maiks. foi the first time m the annals of this 
countiT, the beginning of oiganised social and humanitaiiani 
sennce I lay stress on die word ‘organised’, for in all ages 
and the world over there have always been some among^ 
men and women, and rnstitutions imbued with a religious 
feiwoui or as devotees of a benevolent Immanitarianism to 
extend sympathy and charity to the destitute, needy and 
the afflicted. But planned social work by workers who are 
realists, by whom I mean those who face facts and approach 
them with less or none at all of sentiment but with a pro- 
fessional attitude and a genuine Immanitarianism, is just 
beginning to find a place in the ordering of our community 
and national life 

But social welfare work today has not been content ta 
aspire for planning and organisation alone It inclines to 
mark a step further and has already begun to attract the 
creative imagination of the -scientist This has been possible 
pardy because of the inherent interest that affairs of, man 
inevitably evoke in an inquiring mind, and partly also- 
because the 20th century scientist has begun to see around' 
him more of directive activity than blind mechanism. His. 
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CONVENER’S ADDRESS 


Mr Gopinath Srivastava, M L.A., Formerly Parliamen- 
tary Secretary, U.P. Government, Lucknow 

Friends, 

You will, I am sure, agiee with me that tins Confeience- 
of some of the leading men and women who have laboured 
haid ovei a decade oi tvo in the cause of social welfaie 
woik 111 tins countiy is a unique event foi at least two- 
leasons. It marks- foi the fiist time in the annals of this 
counti*}, tlie beginning of organised social and humamtaiiam 
semce I lay stress on the word ‘oiganised’, for in all ages 
and the woild ovei there have always been some among^ 
men and women, and institutions imbued with a religious- 
fei-voui oi as devotees of a benevolent humanitariamsm to 
extend sympathy and charity to tlie destitute, needy and 
tlie afflicted. But planned social work by workers who are 
lealists, by whom I mean those who face facts and approach 
hem with less oi none at all of sentiment hut with a pro- 
•essional attitude and a genuine humanitariamsm, is just 
legmmng to find a place in the ordering of oui community 
ind national life. 

But social welfare work today has not been content to- 
aspire foi planning and organisatipn alone. It inclines to 
mark a step further and has already begun to attract the 
creative imagination of the .scientist This has been possible 
pardy because of the inherent mterest that affairs of, man 
inevitably evoke in an inquiring mind, and pardy also- 
because the 20 th centuiy scientist has begun to see around' 
him moie of diiective activity than blind mechanism. His. 
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<«itral aasocifltion, of the type of Amencan Prison Assocm' 
don or the Howard League in England — though this assem* 
bly will soon he entrusted with the task of promoting one 
such association for thiw country — to collate, study and 
interpret penal facts of all Lidia bearing and to promote 
penal measures of all India applicability The gravest of 
handicaps, it appears to me, is the ignorance and resultant 
apathy of the pubbe, unresponsiveness of the press and lack, 
of expert personneL 

As some of you must be aware that smec the Great 
War crime has been on the increase, especially juvenile 
crime and destitution in the larger alies, and along with it 
the dram on the country’s resources The cost of running 
the prison adminuBtration alone forms on an average two 
per cent of the provincial budget And how much more 
would It cost to run the macbmery engaged in the detec 
tion, arrest tnal and conviction of offenders As you 
know this expenditure of the country s time, energy and 
money has as its avowed objects protection of society from 
anb-socjality and trammg of the offender so as to enable 
him to readjust himself to a life in common. But arc we 
at all progressing towards the realisation of these objectives? 

Hoirever, with the advent of provincial anlonom) in 
some provinces penal and prison matters began to attract 
the serious attention of the GovemmenL When at long 
last we set to work it was found the entire penal machinery 
required overhauling and reconstruction. There were no 
crime prcvcnlivo agencies worth the name The personnel 
was untramed and least entimsmstic. After-care work was 
unorijanised and Jaigelj wasteful. There was little oppor- 
tunit> for exchange of views and ideas as between pro- 
>^nccs or beluccn indnidual* I^o facts and figures oilier 
than what were g»>en in the departmental publications 
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^mostly annual reports) ; but these weie neither educative 
•nor did promise of assistance in carrying on experiments 
•on penal subjects. 

These and similai conditions provided the background 
against which provincial governments had to contend before 
constructive penal progiamme could be imtiated. Not- 
withstanding, m my own province, the United Provmces, 
the Government availed itself of the very first opportunity 
to appoint three committees — a reforms committee, an 
•expert committee and a departmental committee. They 
were asked to thoroughly examme the present penal 
methods and piactices and to recommend measures cal- 
culated to achieve the twm objectives of all penal reform, 
namely, protection of society and rehabilitation of the pri- 
soner. The United Provmces Discharged Prisoners’ Aid 
Society was revived by an order of the Gkivemment and 
was placed under the combined care and control of the 
Government and the public. Under its auspices I foimded 
and edited a monthly journal devoted to penal matters. The 
Penal Reformer has now completed over a year of service 
in the cause of penal reform m this country, which many 
Tiave considered to be both active and useful. 

In the meanwhile some well-known social welfare 
workers of Bombay got together and were planning to 
organise a provmcial association on the Imes of the Howard 
League. It was about this time, if I rememher right, that 
1 received a letter from Dr. K. B. Menon suggestmg my 
presence in Bombay for a proposed meeting of the local 
•social workers, and co-operation with their move for a 
penal reform association. I readily cons*ented, thinking 
that tins was the psychological moment to urge for the 
formation of an all India association for penal reform. I 
^gued first wthin me, later mth friends m Bombay that 
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CONVENER’S ADDRESS 


Mr Gopinath Srivastava, M.L.A., Formerly Parliamen- 
tary Secretary, U.P. Government, Lucknow 

Friends, 

You will, I am sure, agiee with me that this Conference- 
of some of the leading men and women who have laboured 
haid ovei a decade oi two in the cause of social welfaie 
woik in this count! y is a unique event foi at least twa 
leasons. It marks, foi the fiist time in the annals of this 
comitiy, the beginning of oigamsed social and humamtaiiani 
service I lay stress on the woid ‘oigamsed’, for in all ages 
and the woild over there have always been some among- 
men and women, and institutions imbued with a religious- 
feivoiu oi as devotees of a benevolent humanitarianism to- 
extend sympathy and chanty to the destitute, needy and 
the afflicted But planned social work by workers who are 
lealists, by whom I mean those who face facts and approach 
them with less oi none at all of sentiment but with a pro- 
fessional attitude and a genuine humanitarianism, is just 
beginning to find a place in the ordering of our community 
and national life 

But social welfaie woik today has not been content ta 
aspire foi planning and organisation alone. It inclines to 
mark a step further and has already begun to attract the 
creative imagmation of the .scientist. This has been possible- 
partly because of tlie inheient mteiest that affairs o|. man 
inevitably evoke in an inquiring mind, and partly also 
because the 20th centuiy scientist has begun to see around’ 
him moie of diiective activity than blind mechanism. His- 



8 


Atbtnde to, technique and interpretation of the facts of the 
physical and biological world have undergone a remarkable 
change in the last 20 years or so This has had sigmficant 
^ect, as 13 only to be expected, in bringing about a rconen 
tation in aims, methods and practices of social welfare work. 

Hie concern of the man of science over the affairs of 
brother man has not stopped at merely infusmg into the 
mind of the social worker a new zeal for reforming or belter 
mg the conditions of living of the social problem indivi 
duals He has caused to bring into being a practical 
humanitarian and professional form of social service and 
thus has helped to remove from the front the sentimentalist 
n person >rfio never learns, who docs not c>en recognise the 
fundamental weaknesses of a social order >sh]ch tend to 
perpetuate social problem conditions It takes courage of 
a high order to admit shortcomings in the traditional \v'a>8 
of approach to problems of this kind ond to challenge tlie 
•dmmpion of a superHcial *brother Iovt attitude 

In our own country centunes long political and eco- 
nomic subjugation and outworn religious conceptions and 
practices hn\e tended to ovcrsliadovr if not dongerou^h*' 
ignore, the silent but steadily growing front put up h) what 
■arc fast developing to become social problem communities 
Although at one time that is licfore medianisation of life 
and relation* on the Western model set in our Mxnnl 
problem condition* were somewhat different ond dlffercntl) 
evaluated todaj lliev arc fast tending In conform to the 
vTorld type But our approocli to them ha* not clumped 
It could not change For the wlmlr counlr) wj* pre 
occupied vrith n politico-economic mi«*ion in tlut it lud to 
contend opam«l an alien domination S-eondl) organised 
sodal service I* handicapped to no mean extent liy the va^t 
ne*» of the rounirv uneven development of the province* 
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and states, communal divisions, extreme religiosity of the 
people, their beliefs, iituals and conventions rooted more in 
ignorance, superstitions and faith than are rational and 
meanmgful. 

Can We not help to lemove these basic handicaps? Two 
essential conditions, however, have to be fulfilled before 
success IS anticipated. There should be a body of sound and 
solid knowledge of community pioblems, and a band of 
tiamed social woikeis We are still fai fiom providing a 
finn basis to make a begimiing in either of tliese. The 
supreme tragedy of tlie situation as I see it is the sentimen- 
talist is lef using to give wa}^, and he still peisists m daimi- 
ing professionalising of the social sei vices Tiammg for 
social woik appeals to him to be the latest fad, a symptom 
of Amencamspi as an old woild man would say. 

Nevertheless signs aie not lacking to show that in recent 
years leaders of humanitaiian, social and scientific thought 
have begun to lealise, paitly due to a keen and critical sense 
■of respect foi social justice and partly undei political and 
economic necessity, the imperative need for a planned scien- 
tific appioach and co-oidmated effort m this direction But 
^ their path is not smooth. Obstacles to change and pro- 
giess are many and vaiied 

Theie aie othei gravei handicaps tp effect a radical 
ehange — foi no informed man could deny that oui penal 
system did not lequire complete overhauling The penal 
matters of an all India charactei, such foi instance as con- 
foimity of ciimmal law to tlie piesent day changes in the 
political, economic and social stiuctuie of the comitry, pro- 
motion of Children Laws, abolition of penal penalties that 
savour of naked vengeance, etc , do not admit of provincial 
Iiandling, 

It IS a mattei foi legiet also that we have not yet got a 
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«ntral association, of the type of American Prison Asaocia- 
bon or the Howard League m England — though this assem 
hly will soon he entrusted with the task of promobng one 
such ossociabon for this country — to collate, stud) and 
mterpret penal facts of all India bearing and to promote 
penal measures of all India appbcohility The gravest of 
handicaps, it appears to me is the ignorance and resultant 
apathy of the public, unresponsiveness of the press and lack 
of expert personneL 

As some of you must he an'are that smce the Great 
War crime has been on the increase, especially juvenile: 
crime and desbtubon m the larger cities, and along wlh it 
the dram on the coimtrya resources The cost of running 
the prison adminislrabon alone forms on an average two 
per cent of the provincial budget And ho\^ much more 
would It cost to run the machinery engaged in the detec 
tion, arrest, tnal and convicbon of olTenders As )ou 
know this expenditure of the country s lime, energ) and 
mone) has os its avowed objects proteebon of soacb from 
anb sociality and training of the offender so os to enable 
him to readjust himself to a life in common. But are wc 
at all progressing towards the realisation of these objectives? 

However, with the advent of provincial aulonora) in 
some proMHce* penal and prison matters began to attract 
the Bcnous attention of the Corcrnmcnl. When at long 
last wc set to work it was found the entire penal machlner) 
required overhauling and reconstruction There were no 
crime prc%enlive agencies worth the name The personnel 
wa-4 ontramed and least cnlhuslaMic Aflrr-care work 
unorganised and largel) wasteful There was little oppor 
limit) for exchange of news and ideas between pro- 
\inces or belHeen indiMdual* f^o fact* and figures ollirr 
than what were gnen In the departmental publications 
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^mostly annual leports) ; but these weie neither educative 
9101 did promise of assistance in carrying on experiments 
•on penal subjects. 

These and similai conditions provided the background 
against which provincial governments had to contend before 
constructive penal progiamme could be initiated. Not- 
"withstanding, in my own province, the United Provinces, 
the Government availed itself of the very first opportunity 
to appoint three committees — a reforms committee, an 
•expert committee and a departmental committee. They 
were asked to thoroughly examine the present penal 
methods and practices and to recommend measures cal- 
•culated to achieve the twin objectives of all penal reform, 
namely, protection of society and rehabilitation of the pri- 
soner. The United Provmces Discharged Prisoners’ Aid 
Society was revived by an order of the Gk)vemment and 
was placed under the combined care and control of the 
■Government and the public. Under its auspices I founded 
and edited a montlily journal devoted to penal matters. The 
Penal Reformer has now completed over a year of service 
in the cause of penal reform m this country, which many 
have consideied to be both active and useful. 

In the meanwhile some well-known social welfare 
workers of Bombay got together and were planmng to 
organise a provincial association on the bnes of the Howard 
League. It was about this time, if I remember right, that 
1 received a letter from Dr. K. B. Menon suggestmg my 
presence m Bombay for a proposed meetmg of the local 
social workeis, and co-operation with their move for a 
penal reform association. I readily consented, thinkipg 
that this was the psychological moment to urge for the 
formation of an aU India association for penal reform. I 
Jargued first within me, later with friends m Bombay that 
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a provincial association suffered ccrtara senoua disadvant- 
ages For instance it could not easily attract the best 
brams from other provinces nor collect facts and investi 
gate expenraenls of >nde applicabibt> It could provide at 
best a limited platform for speakers on penal reform Co- 
ordination of penal efforts would become diflicult of achieve- 
ment on a provincial basis, with the resultant waste of 
energy effort and money If it were to attempt bigger 
things It 13 bound to prove much too expcnsivre an under 
taking for a province to bear These reasons against 
attempts at forming an exclusively provincial organisation 
to function for the vrhole countr) should be enough to con 
vnnee even the extreme separatist of tlic unlenabiJity of such 
a scheme 

On Apnl 12, 1939 a meeting of the Bomba> workers 
was held m Bombay with Mrs Taraben ManeUal Prem- 
diand in the chair It was attended among others Mrs 
Kumarappa, Mrs Mehta Mrs Cummhhoj, hfrs. Choks), 
oil well-known m the field of soaal vrcUarc work m Bombay 
and Mr B Pv Motiwnla of tho Social Service League Prof 
Choksj of the Adult Education As ocinlion. Dr Kumarappa 
of the Tala School of Soaal Work, Mr K Mcnon of the 
Nevs Era School Col Coolidge of the Salvation Arm) Mr 
Jo^pli Gallon of the M CA^ Dr Mehta Police Surgeon, 
Dr Lai Kaka eminent Bomba) Psychiatrist Dr K B 
Mcnon of tlic Indian Civil Liberties Union Dr Udgaonkar 
and Mr Daiiholkar of the Bombay Di«charped Pn?oncr» 
Aid Socicl) Dr P K Sen from Patna and I attended thi< 
mrdinp on special invitation Tins meeting elected five 
from Bombay and requested Dr Sen ond Dewan 
Bahailur Pvarayanasv^aini Chetty from Madras to serve on 
a committee provisionally formed for populanslng the move 
for an All India Conference of persons interested In penal 
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lefoim. I was appointed Convener of the Conference. It 
was decided that this small committee should be enlaiged 
to include men and women from other provinces who may- 
be interested in penal reform either from humanitarian and 
social points of view oi as scientists. At this meeting I 
mvited the pioposed Conference to Lucknow 

Oui next task was to get into touch with other piovmces 
and bigger states, and with then Governments. Simultane- 
ously a publicity campaign was initiated with a view to edu- 
catmg public opmion. In the months of August and Sep- 
tember last Di. K G. Rama Rao and I toured m most of the 
vmces and a few of the Indian States, and met with most 
encouraging lesponse from practically all the provincial 
administrations and some of the States. I may also men- 
tion here of the help, advice and guidance I have received 
aU through from Di P. K. Sen, particularly m the matter 
of representation on the Provisional Committee from the 
piovmces of Bengal, Bihar, Orissa and Assam By the 
middle of September we were assured of the sympathy and 
support of all the provincial governments and the States of 
Travancore, Mysore, Hyderabad, Bhopal, Gwalior and 
Indore. Most of the piovmcial governments and some of 
the states agreed to participate in tlie deliberations of the 
Conference. 

Witli the enlarged Provisional Committee, piomise of 
support from the governments and the interested pubbc, 
especially from some of the well-known psychologists, 
psychiatiists and sociologists in the country and with the 
formation of a Reception Committee m the United Pro- 
vinces the final arrangements foi holding the Conference 
were nearing completion. A provisional Constitution for 
the proposed Indian Penal Reform League was drafted and 
circulated among the members of the Committee. Sugges- 
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lions, if any, by way of alterations in or addibons to this 
■draft Constitution were invited from the members With 
the appro\’al of majonly of members it was deeded to fix 
ihc Conference dale for October 20 and 21, 1939 

Next the question of choice of persons for the President 
ship and to inaugurate the League engaged our attention. 
Having known the irork of the Bombay Ministry in the 
matter of penal administration, particularly in regard to 
juveniles we naturally thought that Mr K. M Munshi who 
was then in diarge of the Prison portfolio is the person 
most fitted to be the first President of tbe League. It is a 
matter of common knowledge that the famous Chemhur 
scheme, the first of its kind m India, owes its ongm and 
development to the untirmg effort and keen and critical 
interest which Mr Munshi has shown in the matter of pro* 
vidmg care, supcnision and control of the delinquent, diffi* 
•cult and destitute children To inaugurate the League we 
•could not h&\yi possibly chosen n belter person than the 
Hon ble Sir Maurice Gwyer, who within the short span of 
two years that he 1ms been amongst us has so raucli endear 
cd himself to the cause of social welfare work in the country 
jind has shown great interest in the institutions, particular!) 
in Delhi, for delinquent and destitute cliildren It was 
indeed our good fortune that both the gentlemen whole- 
hearted!) agreed to be assoaated with the Conference and 
the propo‘:ed League, and we must gratefully thank them 
for even agreeing to the cliange of date and venue of the 
Conference 

Dunng this period we were also in touch with some of 
the Pn on and Penal Reform Associations outside India 
pihrticularl) in Amcnca and the United Kingdom and with 
the International Peiul and Penilenliarj Commi«slon. Wr 
■were thus not onl) maintaining contact with these bodies 



but were shown by them tlie probable bnes of penal reform 
work upon which we would do well to concentrate in the 
commg years. Some of these associations were also kind 
enough to send us greetings and good wishes foi a success- 
ful session of tlie Conference. 

When we were about to announce the final arrange- 
ments for the Conference, a succession of events intervened 
tliro\vmg doubt on the feasibility of meetmg in Conference 
just then War broke out in Europe and India was declared 
a participant m that conflict. Soon after m eight of the 
provmces the party m power disagreemg with the Govern- 
ment of India’s war moves went out of office, thus givmg 
use to an acute feelmg of uncertamty m the country. We 
immediately commumcated with the members of the Pro- 
visional Committee and the provincial governments and 
States with the object of ascertammg their opinion on the 
desirability or otherwise of holding the Conference on the 
dates provisionally fiixed. In reply majority of them ex- 
pressed m favour of postponement of the Conference to a 
later date in the year, but all of them earnestly desired to 
meet, if at least to brmg the proposed League into bemg, 
as early as it can be conveniently arranged. Under the 
circumstances it was mevitable that the originally fixed 
piogramme had to be changed. It was also unfortunate that 
the proposal to hold the Conference in Lucknow had to be 
abandoned for the present. 

Of one thing, however, we were aU agreed, namely that, 
although the Conference may convemently be postponed to 
a more suitable date, the formation of the League should 
not be indefimtely put oflf. The only course, then, open to 
us was to see if a mettmg of the AU-India Provisional' Com- 
mittee could be held m a place suited to most of the mem- 
bers. Bombay was suggested for the purpose. Fortunately 

2 
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for U8 some leading social >rcl£are ■worlLcrs and saentms of 
Bombay, among whom are some membera of the Bombay 
Provisional Committee, very kindly agreed to extend facili- 
ties for holdmg the meeting there. Mr Munshi not only 
readily agreed to onr proposal but was also land enough to 
assure us of hia full co^iperaUon in making the final or 
rangements On his suggestion we approached the Borahay 
Children s Aid Society wlh a request to act as host to the 
delegates. Later it was suggested that the Sir Dorabji Tala 
Graduate School of Social Work and the Society for the 
Protection of Children in Western India also should be as 
socjated wth the Childrens Aid Society, and the three mail 
tutions are jomtiy to constitute a Reception Committee It 
was also decided that tho full programme covering a two- 
day session, os was fixed for the Lucknow meeting, should 
08 far as possible he gone through After consulting the 
Bombay Reception Commillec, Mr Munshi and Sir Mounce 
Gwyer Fehruar> 24 and 25 ware considered to be the mo't 
suitable dates for tho Conference to mocL 

Fnends I ha\c now onl) to dwell bnefl) on the nature 
of work winch the League may be expected to concentrate 
upon in the coming >ears and al'o on our needs — finance 
and workers 

I ha\c had occasion to refer earlier in this report, to 
the two-fold piirpov; for which a League for Penal and Pn 
fon Reform ought to stand namcl) to afford protection to the 
communit), to which it entitled against social aggression 
of Ilf own memhem indisiduals or groups and to provide llir 
right condition^ for a social and \ocational training of tiv 
offender with a sirw to fitting him or her to a self-drpcndrnt 
I'fe m a free communit) To fulfil lhi< fundamental ptir 
po^e Uic League should hast In formulate certain general 
as well as sp^fic measures to combat criminality, parllcu 
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laily tlie methods of handling the incidence of juvenile and 
adult crime m the communities and treatment of ciiminals, 
and education of public opinion. Of these, it seems to me, 
the effort to educate the communities in older to make them 
understand and recognise tlie ])uipose foi which tlie League 
stands and its activities which aim at promoting tlieii oivn 
good and tlie good of the erring individuals wlio comprise 
tliem is of first necessity. For even today the modem me- 
tliods of handling delinquency and crime, such as probation, 
parole, conditional release, mstilulional education, open 
prison camps, after-care work of the Prisoners’ Aid Societies 
are treated by governments and tire public alike as “pamper- 
ing lire ciimmar’. Many an educated person still holds the 
raew “once a criminal always a criminal”. Surely such 
critical intemperance of opinion stands the least cliance of 
being reconciled with the remark of an expert criminal that 
“the only way to stop us to find out who and what we are 
and what we are good for ” Unless, therefore, the energies 
of the League are devoted to the fullest extent to educating 
ourselves first we cannot reasonably hope to reclaim to our 
fold the men, women and children who, either by accident 
or by inclination, have come under the attention of the 
' police. 

Equally important is the work to be caiTied on by ex- 
perts on penal and prrson matters — in criminal psychology^ 
psychiatry, criminal law, prison administration, correctional 
education, etc Indeed, it is hoped, the League wifl under- 
take in the near future to study the recent criminal law 
developments and to correlate them to the present day needs 
of the commimities It will also suggest improvements, ip 
our penal and correctional institutions and will urge upon 
the need to provide for the training of their personnel and 
generally to raise the status and efficiency of penal and 



pnson adrainietrations by profesBionalising the semces 
under thenu It ib proposed also to found, when finances 
permit, a central institute of research with a well equipped 
clinical laboratory and library at which vanous schools of 
criminology will be represented 

If the educational and saentific work of the League is 
to result in substantial gams to the state and the comma 
mties, then, necessarily the League s actmties will ha\‘e to 
extend in the direction of co^irdinating the efforts of the 
indiyiduals and organisations interested in the admmistra 
tion of certain speedy and adequate after-care With the 
problem juvenile who has just loft the institution or the 
adult prisoner soon after release the future is one of hope 
and of vaguely foreseen possibilities Sooner or later he has 
got to eolcr the socio-economic world where he seeks the 
realisation of his ambitions and where also the states and 
community's expectations of him are to be fulfilled It Is 
exactly at this juncture the nc^ for an effective after-care 
service arises. 

You will thus see that our needs and octivjlics arc many 
and raned In the immediate future we propose to con 
ccntralc on publiaty or more stnctly speaking on the edu 
cation of public opinion by publishing from time to time 
leaflets and pamphlets on various f>cnal and prison problems 
m the country, ami an olEaal organ drioled to the study 
and ditscminalion of knowledge pertaining to penal ques- 
tions of our country and abroad It is abo propov^ to In^ 
litute a committee of experts to fumi*h advice and Informa 
tion on pn'rfm administration*, prmenlivr correctional omi 
aftcr<arc measures, to promote bills for penal and criminal 
hw reform, etc. 

All this work costs monry although arwl lerh 

meal part of it is expected to be done by voluntary ^ervicr 
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As the .'irtn of the League expand, as it \ sj 11 ^\c 

lia\e sufhcicnt income to enable us to make ^VKlcl studies of 
experiments in other countries, puhlisli moic Iltcratuic and 
carrx on an intcnsnc propaganda foi educating the com- 
munities and die criminal, the gams to the go\crnmenls and 
the public ^\lll he large. At this stage, however, oui appeal 
for finance has to he based largeh upon theoretical giotinds, 
the urgent and impel at i\e need foi »i icntral association foi 
penal refonn in a couiitr) whose penal sjstcm lags fai be- 
hind die time, and vet whose penal and piison problems arc 
as acute and as insistent as those of anv olliei eoiintr)*. The 
amount whicli we hope to collect In way of annual mem- 
bersliip-fce will bnicK covci out-of-pocket expenses of 
mcmbcrsliip Laigei subscriptions and donations aie 
uigentl) needed. \T'c confidciitK hope that the piovmcial 
govemrncnls the govcinmcnts of the Indian States and the 
public wlio would like the Indian Penal System to be scien- 
tific. efRcienl as well as humane will agree w’lth the basic 
importance of the League's aims and will wish to support it 
not onh by becoming its members but by liberally donat- 
ing substantial sums of money to its funds. 

Friends, wudi diis. my ferv'ent appeal foi syinpadiy for 
die League's aims and financial suppoil to carr)’’ on its 
activities I close my report. 






The Hon ble Sir Maurice Gwyer 
KCU I) CL- 



INAUGURAL ADDRESS 


The Hon’ble Sir Maurice Gwyer, K.C.B., K.C.S.I., D.C L., 

Chief Justice of India 

Mr Chairman, Ladies and Gentlemen, — 

It IS a great honoui to iiave tlie privilege of inaugurat- 
ing this Conference, tlie first of its kind to be held in India. 
You have heard fiom Mi Srivastava’s repoit which has just 
been read how it originated, as well as tlie names of those 
whose enthusiasm has been responsible foi tlie gathermg 
heie today, most of whom aie well-knoivn to you They 
are men and women with great experience and acquamted 
with different aspects of tlie problems which you wU have 
to consider, some because tliey have had practical and ad- 
ministrative experience of them, others because they are 
interested in social service and methods of training foi it, 
others agam because they have made a profound study of 
the psychology of crime and ciiminals. All, as I have said, 
are entliusiasts, and it ought to be one of the aims of a con- 
' ference of this kind to cause that enthusiasm to be com- 
mimicated to others. And we must tender om smcere 
thanks for the welcome extended to us by the people of 
Bombay, a city which has always shown a lively desire to 
be m the van of progress. 

You have heard what aie the general aims of the pro- 
moters of this movement; and latei on today and to-moirow 
you wiU be considermg the constitution of the new League 
and how best it can be* organised for the pui poses which it 
has m view. You will also have the pleasuie of listening 
to papers read by experts in different branches of the sub- 
ject and of discussmg them yourselves. My oivn purpose 
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la less ambitions, but I should like, if you permit me, to 
make some general observations on the ideas which imderlie 
the vdiole conception of this Conference. 

The subject matter of the Conference is penal Ian re- 
form, and it IB one tn which, I think, c%'cr) good citizen 
ought to take an mterest. The admmistration of law and 
justice 18 something which (ouches us all and the penal laws 
are but one aspect of iL But the penal laws are, or should 
be, of interest to us for another reason altogether for they 
touch our common humanity We no longer look upon the 
criminal as a wild beast to bo hunted down \nthout pit) or 
remorse. We have come to recognise that he is a man like 
ourselves, and indeed that we, or our felIou*citizeni> ma) 
ha\c to bear part of the rcsponsibilit) for lianng made him 
what be is 

M) first contact with these problems came as I suppose 
It came to a good man) of m> audience toda) when I first 
began to practise the law as a joung ham«tcr In tJio*e 
da )'8 I u^d to go on circuit and on circuit ever) one u«e<l to 
do a little criminal work, that is, when he wa^ so fortunate 
as to get It It M an excellent training for n young a<I 
>ocaIe lx?cau*c it tcadics liim ihc law of rWdence and the 
riglit wa) to examine a wiine'S But r\m the exquisite 
pleasure of snaldting a xrrdict of “not guilty*’ In the face 
of a hoMilc summing up, which did sometimes happen 
ncAcr seemed to me an adequate compensation for the 
almoiphcrc of the Crown Court The proceedings of the 
Court were alwaxa dignified and imprr«<ire and I ne^rr 
bear the phra*e “the maje^t) of the law” without rrealllng 
•ho Red Jndge In lin scarlet and rrmme moving from one 
a«<irc town to another m the west of faigland In earlier 
da\'s the Fled Judge Was the visible eml>odimetil of pul lie 
order and a guarantee that the organluition of the ^tat^ 
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was there to contiol lawless men and to keep the King’s- 
peace, even tliougli the Kmg lumself and his Gkivernment 
were a long way off. In one sense he is so still, but today 
we all take the King’s peace for granted; and I used often 
to feel a sense of discomfoit when I saw this terrifying and 
relentless machinery put into motion for tlie purpose of 
punishing some petty offender who scarcely deseiwed the 
name of ciimmal. The law itself was humanely administer- 
ed, and I never remember seeing a case m which I felt 
that injustice in the ordinary sense had been done. 
Sentences were usually mild, and even when they were 
not, were never, if my memory serves me, so severe that 
they could be called harsh. But, as I have said,, 
there was often a sense of maladjustment One 
scene m particular has left an indelible impression on my 
memory. It was the case of an old man, I think beUveen 
seventy and eighty, who had pleaded guilty to larceny of a 
door-mat; and it appeared that he never stole anything else, 
and had spent I do not know how many years of his life in 
prison, always for the same offence, for no sooner had he 
emerged after completing one sentence than he stole more 
door-mats, which he sold for a few pence and lived on the 
' proceeds till he was arrested again. As the law then stood 
(I do not know if it has been altered since), it was necessary 
to commit him for trial at the assizes, because he was 
charged with commitmg a felony after previous convictions 
for felony. The Judge was an old man of over eighty and 
I think that it was his last assize before his retirement. He- 
had been a very capable and dignified judge, but had 
become increasingly deaf The prisoner was also deaf, and 
when the Judge with tears in his voice addressed a ^few 
words to him before pronoimcmg sentence, imploring him 
to turn over a new leaf m the few years of life which still 
remained to him, the old man in the dock, who heard nothing 
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about the administration of the lair, except that I ha\e 
never met a Judge in India who did not refer to the difficult) 
of amnng at the truth in criminal cases, and indeed a 
fnend of my own tells me that he is a strong advocate of 
the abolition of the capital sentence in murder cases solely 
on the ground that owing to the prmnlence of hard swear 
mg he can never feel absolutely certain that the right wr 
diet has been arrived at The remedy for this state of 
things must surely lie in tlie raising of the standard of 
education, but I think too that the increased sense of res- 
ponsibility which self-government must bring will also ha\o 
its effect As to crime itself iho causes of it arc, I suppose, 
mucli the same as in other conntnes, poxtrty, want of self 
control and the predotorv instmct of indmduals of special 
causes in India, if such exist which encourage crime of one 
kind or another I ha>e not the knowledge to speak But I 
confess that I ha>e been struck h) the singularly detadicd 
Mcw which seems to be taken of enmo genenillj m this 
countr) Those who are in a position to form a judgment 
on the matter have told me that Interest in the problems 
arising out of enme and cnminaN with which tins Con 
fcrencc is going to occup) itself is too much confined to ibe 
legal profession and to persons whose emotions arc readil) 
hlirred h) die thought of ptuibhmenl being inflicted upon 
their fclloh-crcaltires but do not pau«c to consider whclJier 
tlie punidimml was de>en‘cd or not, — the persons, I lup- 
“pose whom Mr Snraslara would dismbs as ientimen 
lalisls This is an Indian judgment and not my own, but 
I think It wortli mentioning and If It Ik* well founded I can 
think of no greater justification for the work which this 
Conference i* seeking to do 

When I turn to Uie second part of our »ubjret punbh 
ment of crime and the Irratmen! of ibr criminal I »eem to 
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£nd tlie same detached attitude on the part of the general 
public. I have heard of dreadful cases of cruelty towards 
prisoners m jails which would m my own country have 
laised such a storm of indignation as might even have en- 
dangered the government of the day; here they seem 
scarcely to have aroused a more than transient and local 
interest. I do not know if this is an example of fatalism 
oi of detachment, but I can see very clearly the difficulties 
likely to be met by reformers who seek to induce another 
attitude of mmd. 

I suppose that men will always go on disputing as to the 
true basis and justification of punishment, whether it is in 
•essence a kind of social vengeance, or a deterrent, oi a 
means of reformation. In my own view it partakes of all 
three, the importance to be attributed to each varying with 
the circumstances or the habits of thought m each country. 
Every organised society must have the light to protect 
atcelf against those who deliberately break its code or 
lefuse to subscribe to its standards. The more primitive 
.and loosely organized the society, the greater the danger 
iiom the law-breaker, and hence the savage and barbar- 
• ous penalties of an earlier epoch, though these too often 
survive long after any excuse for them has disappeared. 
In a modem well-organised State the tme deterrent o£ 
•Clime is not so much the severity of sentences as the 
swiftness and certainty of punishment; and thus the main 
purpose of the punishment itself comes to be regarded as 
not so much deterrent as reformity. But the other ele- 
ments remain. There is nothmg reformatory about capital . 
punishment; and after all allowance has been made, after 
justice has been tempered with mercy, and the rights of 
the individual weighed against those of society, there does 
still remain, I am afiaid, an irreclaimable residue who 
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a judge passing sentence and tcUing the pnsoner, as judges 
sometuncs inll, that soaety most be protected against per 
sons stkA as he, ivondering whether a prisoner would ever 
ask in his turn “But who is going to protect me against 
society?” Society may create criminals as well as punish 
them, and will continue to do so until it has accepted m 
full the philosophy of which I ha\e just spokem 

A reformer who is unwilJiiig to profit hj tho example 
of other systems scarcely descr\es his name. I do not 
mean that he is slavuhly to copy them, but he will at least 
desire to seek to grasp the ideas which underlie them I 
do not thmk that the western democracies need fear com 
panson with other countries in this matter, and if I refer 
to my own countrj more than to others it is onl) bccau«c 
I know it best. Nor will my audience suppose, or a! least 
I hope that they will not, that an>'thmg I sa) is to Iw taUn 
as reflecting upon coantnes not so far ad\anccd for it is 
impossible to compare or contrast results widtout knoHing 
the circumstances of each case and the dilHcuIties whicli 
ha\e to be surmounted and this o matter in which vr 
may snrelj all pool our ideas and our experience without 
indulging in feelings either of envy or of supenont} 

I bcHoe that India can profit In on examination of 
the Hesicm approach to problem^ of mme and puni<Ii 
menl and of llie i^eslem method^ of handling ihmi But 
I am aim firml) of opinion that this examination n un 
liLely to be fruitful unlr*s the difTermcr of the liarkgroumN 
in India and in the We«t is fnIU apprmatrd Tlir xtr*trrn 
democracies |ia\e thi< adrantapr ihni they >»err piorterr* 
m the field and for man) generation^ pa*t Itavr deintnf 
much thought to the problems fnxoKei! They ha»e pro- 
ducrtl indiridual reformer* namex are kno>«n 

ibroughtout the arili*ed world Iml tlwugh ihev were a 
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powerful factor in awakening the national conscience to 
the presence of grave evils in the body politic, yet I do not 
think that then effort would have been so successful if 
the reforms which they advocated had not been felt to he 
in harmony with a profound i evolution which was m pro- 
gress in the whole cultuial life of the nation. We may say 
that the eighteenth and tlie beginning of the nineteenth 
century weie rough and coarse epochs m many ways, and 
It is easy enough to criticise what seems to us now to have 
been their insensibility or their complacency; but under 
this outer shell (I willingly admit that it was tough and 
haid enough) theie was a national conscience waiting to 
be stirred; and the reform of the ciimmal law, the aboli- 
tion of the slave trade and the early Factory Acts are 
sufficient to show that ivhen the attention of reasonable men 
IS drawn to evils which for want of perception or imagina- 
tion they have not up to that moment seen m their true pers- 
pective, they ivill, if their conscience is touched, make every 
effort to put thmgs light. 

I believe that a revolution of the same kind may now 
be in progiess in India, but my Indian friends have often 
• lamented to me the difficulty of gettmg people to take an 
active mteiest in anythmg outside politics If I were to- 
comment on this, I might find myself treading on forbid- 
den ground, and therefore I shall content myself with say- 
ing that your efforts to cieate a pubhc opmion on all tlie 
matteis of which I have been speakmg aie not likely to* 
fail foi want of opportunity oi material on which to work. 
And here I should like to make two brief observations, be- 
mg led thereto by some remarks of Mr. Srivastava in his^ 
lepoit 

I hope that it will not be thought necessary to rely ex- 
clusively or mainly on government assistance in these mat- 



32 


a judge passing sentence and tolling the prisoner, as judges 
sometimes will, that society must he protected against pcr^ 
sons such as he, ■wondering whether a prisoner "would ever 
ask in his turn ‘ But who is going to protect me against 
society? Society may create cnminals as well as punish 
them, and will continue to do so until it has accepted in 
full the philosophy of which I have just spokem 

A reformer who is umviUing to profit by the example 
of other systems scarce!) deserves his name. I do not 
mean that he is slavishly to copy them, but he mil at least 
desire to seek to grasp the ideas which underlie them I 
do not think that the western democracies need fear com 
panson with other countries in this matter, and if I refer 
to my o>>*n country more than to others it is only because 
I know It best. Nor will my audience suppo«e, or at lca*t 
I hope that they will not, that anything 1 sa) is to )>e taken 
as reflecting upon countries not so far advanced for it is 
impossible to compare or contrast results without knowing 
the circumstances of each case and the difficulties which 
have to be surmounted and this n mailer in which wt* 
may surel) all pool our idea^ and our eicpencncr without 
indulging In feclinp cither of cm-) or of suprnont) 

1 belieic that India can profit l») an examination of 
die western approach to problem* of mme and punish 
ment and of the western method* of Iiandling Uiem But 
I am also firml) of opinion that this examination i* un 
likely to be fruitful unless llir difTerener of the lurkpmunds 
in India and in the West is full) apjirmitrx! Tlte western 
democracies lia\e this adrantape that tirry were pioneer* 
m the field and for man) generations |u I liaie drsote<l 
much ihoDfdit to die problems In\n!\nl They ha\r pfiv 
ducrtl indirtdual reformer* whov* names are known 
thronghtout die cniH*ed world Imt dionph these were a 
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powerful factor in awakening the national conscience to 
the presence of grave evils in the body politic, yet I do not 
think that then effort would have been so successful if 
the reforms which they advocated had not been felt to he 
in harmony with a profound revolution which was m pro- 
gress m the whole cultural life of the nation. We may say 
that the eighteenth and the beginning of the nineteenth 
century weie rough and coarse epochs m many ways, and 
It IS easy enough to criticise what seems to us now to have 
been their insensibility or their complacency; but under 
this outer shell (I willingly admit that it was tough and 
hard enough) there was a national conscience waiting to 
be stirred, and the reform of the ciimmal law, the aboli- 
tion of the slave trade and the early Factory Acts are 
sufficient to show that when the attention of reasonable men 
IS draivn to evils which for want of perception or imagma- 
tion they have not up to that moment seen in their true pers- 
pective, they mil, if their conscience is touched, make every 
effort to put thmgs right 


I believe that a revolution of the same kmd may now 
be m progress m India, but my Indian friends have often 
• lamented to me the difficulty of gettmg people to take an 
active interest in anythmg outside politics. If I were to- 
comment on this, I might find myself treading on forbid- 
den giound; and therefore I shall content myself with say- 
ing that your efforts to cieate a public opimon on all the 
matters of which I have been speakmg aie not likely to> 
fail for want of opportunity or material on which to work 
And here I should like to make two brief observations be- 
ing led thereto by some remarks of Mr. Srivastava in’ .his 
report 


I hope that It will not be thought necessary to rely ex- 
Clustvely or mainly on government assistance in these mat- 
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lers* I recognise that v.ithout the assistance of the different 
governments your v\-ork is likely to be handicapped but 
I trust that you will always mamtain an attitude of inde- 
pendence and freedom of thoughL Secondly, I obsene 
that Mr Snvaslava urges the **profcs5ionalising” of the 
social services, and if bj this he onl) means that workers 
in this field should be trained in the principles and tcch 
nique of social v\ork, then I should agree wiUi hmu 
But he seemed, I thought, to treat expcnencc n little cava 
berly and he cannot resist a fling at tho«e whom he stigma 
Uses as sentimentalists There is I agree one type of 
sentimentalist vrho is the bugbear of all true reformers, 
because he has little sense of values and will not undergo 
the bard mental discipline of thinking a problem out But 
I am not disposed to treat too lighll) the povkcr of emotion 
as the driving force behind a great cau*c nor to dcspi*e the 
worth of voluntary effort, inspired not b> governments nor 
bcienlific rcseardicrs, but by a true lovr ond pity for tlic 
suffenng and the opprcs‘*ed I would never dispute that 
philanthrop) informed b) knowledge and cxpcnmcc ond 
lia^ed upon sound metliod is on ever) ground to Ik? preferred 
to on lU regulated philanthrop) which is designeil to afford 
comfort to those who exercise il rather than to lI^t>^e who 
arc Its objects But tliough I ma) l»c altogeUirr wrong I 
hold the view equally slrongl) tli.il an ill rcgulatetl phllan 
thropy IS belter than no philanthrop) at all and I doubt if 
the most Mncnlific raethod which la!>el mminals with ihrlr 
appropnatc Mncntific de^rnplionv and deals v»itli Uiem no 
matter hov\ rfliaentlv as so man) admini Irallve pavm« 
effects as much real good ns a single vcarm-lirarted man or 
wo nan who seeks to r«tal»It h itrrMinal contact v*illi a rrl 
minal upon tJic ha i of their common humanity I «lo not 
wish to l>c mt undcrsttKxl I am only pleading that wlem 
we Krk to avoid one extreme we do not run into lie* oiher 
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And when I iccall that in nn own connliv all the move- 
ment< which ha\c been <0 cnthiisin'^lically taken up else- 
wheic oiiginaled in the cfl'oits of piivate poisons 01 indi- 
Mdual ofilccis who ultimately pcisuadcd government that 
they were worth adopting. — the whole piohation system, 
jincnile couits. the Boi'^tal ‘Schools, and the Wakefield pii- 
'=011 experiment — I see no icason to suppose lliat only in 
go\eniments and in depaitmcnt^ of goveinmenl is true wis- 
dom to l>e found. 

lliose who .11 c disposed to lament the shoitcomings of 
the present I iccommend to cast then eyes hack a little 
and sec how fai we lia\e in fact ad\anced in the last 
hundicd 01 himdicd and fifty \eais I do not say this foi 
the puipose of cncouiaging complacency, hut lathei the 
contrary . for when we see how the best minds of an eailiei 
generation accepted things fiom which we now' shrink m 
hoiroi, we ought to leniind ouieslvcs that w'e too shall 
stiind one day at tlie hai of histoiy and that tlie veidict 
upon us may not he so fa^oulahle as we may now' be in- 
clined to believe Let me read you a passage fiom Bosw'ell's 
Life of Johnson, and remember that few' men had a moie 
tender heart than Di. Johnson. “He said to Sii William 
Scott, ‘The age is luiining mad aftei innovation; and all tlie 
business of the world is to be done in a new w'ay; men aie 
to be hanged in a new' w'ay, Tyburn itself is not safe from 
the fury of innovation ’ It having been aigued that this 
was an improvement — No, Sii (said he eagerly), it is not 
an impiovement, tliey object that the old method drew toge- 
thei a iiumbei of spectatois Sii, executions are intended 
to diaw spectators. If they do not draw spectat 
tois tliey don’t answei then purpose The old 
method was most satisfactory to all paities, the public 
w'as gratified by a procession; the criminal was supported 
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by It Why la all thu to be swept away?” And I need 
hardly add that Boswell thoroug^ily agreed with this vievr 
and held that executions had no longer the elTect whidi 
they formerlj had Todaj we no longer argue whether 
diere should be public processions to a place of public 
execution we argue whether capital punishment itself can 
be justified A hundred jears ago there were still parts 
of India where criminals could be tom to pieces or trampl 
ed to death by elephants toda> it is a matter for debate 
whether flogging can in any circumstances be regarded as 
a proper punishment for a comicled felon. 

The holding of this Conference is nc\crlheless a sign 
of the times, and it will one day I hope, be looked back 
upon as a true land mark in the liistor) of the social scr 
vices in this country There arc long periods during 
which little soaal progress seems to be made though I 
tliink that tlie process of amelioration >souId be found on 
examination to be going on insensibl) all the time But 
undoubted!) moments do come when for some reason or 
other, a countr) or a people pauses to lake slock of a parti 
cular situation and to review pnnciples on nhirh pa l 
polic) has been based and then there ^-eiy often if not 
a complete break with the past, at an\ rale a deflection to 
a new and hitherto unlned course Tlie public interest m 
stirred or the social conscimcc ii awakened and mm Itr 
gin to realise the incalculable barm winch ma> be done b> 
Ignorance or carcicsmeis no Ie«< than b) wirketlne^* *>r 
malice Such wn* the nnakening ^Inch look plaer in m) 
own country after the a«toni«hmg Iniwurt of John Ifnwanl 
pnd Eliralidli Fr) and it may l>e that the lalniir* of llib 
Conference will ol^ result in drawing ottmlion In mailer* 
on which ibe puldic at Urge lia« neser reflerteil and the 
importance of which It ha* never realised Indeed I think 
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il true to say that Arc can detect tluoughout tlie Avliole liistory 
of criminal and prison refoim tA\o distinct influences at woik, 
of A\liich now* one and noAs the otlier lias produced foi the 
time being tlic moic far-ieaching results The first is to he 
found in tlic CAolutionaiy development of tliose general 
ideas Avhich miderlie tlie piogiess of all civilisation and 
therefore affect indiiectly oiii vicavs on crime and punish- 
ment as on othci matteis; the othci is tlie direct and poAvei- 
ful influence aaIiicIi a convinced and determined body of 
rcformeis in a paiticulai field, inspired by an almost mis- 
5ionar)* real and disdaining none of tlie arts of the piopa- 
gandist. can cxcicise upon tlieii geneiation When tliese 
tA\o influences arc combined, tliey are almost irresistible. 
The ferment of iieAv* ideas in India today sIioavs that the fiist 
is already at Asork; I hope tliat tlie neAv Penal LaAv Reform 
League may furnish the second. 

I have already tiespassed too long upon youi patience. 
Let me then conclude tins Address by thanking you most 
Avarmly for youi attention and AVishing Godspeed to all your 
labours. 
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I 

I am deeply gi aleful lo llie convenei foi doing me the 
honour of calling upon me lo picside ovei this Confeience. 
I ^s^sh he had united an cxpeil. foi I am no ciimmologisl. 
All I can do is lo gnc you my peisonal views on penal le- 
foiin which I had foi mod duiiiig llie l\s enty-seven montlis 
of ofiTicc Mhcn I had dail) lo come in intnnale contact witli 
the li\e piohlems of ciime in oui pi o\ nice ^Hiat little 
effoits I made, as a Minislci. to solve tliose piohlems, came, 
as you know, to an ahiupt end. 

Clime cannot, and in my opinion sliould not, 
he dealt witli m compailnients Oui expeits, judges, 
magistrates, lawyeis and administiatois even witliout any 
scientific outlook have, no doubt, made a success of their 
job. Here, as elsewheie, Me have muddled thiough ivitliout 
any synthetic effoit behveen the agencies ■woiking on the 
different piohlems of ciime. But unless tlie various pro- 
blems are studied and tackled in relation to each other 
attempts to control the anti-social instincts of man aie not 
likely to he moie successful than in the past 

An expert body like the proposed League alone can 
piovide the necessary meeting ground foi students of differ- 
ent branches And, therefore, the scope of the League 
should be sufficiently wide to include the study not merely- 
of penal reform but of the whole field of criminology, — o£ 

(a) crimes and criminals, 

(^) Clime m relation to our social conditions; 
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(c) the ageniaea o£ prevention and control of cnmes, 

(d) cnminal justice, 

(c) the treabnent of crmnnals, potcoUal and actual 
and 

(f) the causes of criminal tendencies and their 
removal. 

T am glad that several go^emments of promces and slates 
have been represented at this Conference The Kork of 
the League can only be successful if those who arc actuall) 
occupied with administering criminal law supply the 
necessarj correctnc to the theories and ideals which the 
theoretical expert is likely to conlnbule 

n 

What acts and omissions should be considered crimes 
IS a question of great complexity Acts and omissions 
which involve nolencc or fraud arc univcrsall) recognised 
as crimes And so are acts which violate the rights of 
person and property Luckily the Indian Penal Code 
which mainly deals wnlh these two clashes of enmrs and 
which of all Ontlsh legislation in India has Had the greatr«l 
influence on regulating socul relations is and will continue 
to be the axis round which our crirofnal law will molvr 
for a long time 

The Penal Code Has stood the leti of time for it es 
presses the fundamental crimes which affed soclHy in 
sa<di a masterly way that ihough the ronlm!* of se%rfal 
ofTences have changed with the marrh of time no chsnpr 
has been needed in the language An imUnce U pmvidnl 
Ij\ section 153-A of llw Indian Pena! Code It proridr* 
for an ofTencr which promotes feeling* of enmity ami 
Jiafred between di/Tcrml cla»*^ The dnifiinun when Iv 
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used the word “classes" in 1898 possibly tliouglit of only 
leligious classes. But tlie basic idea of tlie offence was 
to prevent classes sufficiently well formed in society from 
being set against one anollier by offensive words oi con- 
duct and Uiereby to check a widespread oi chronic bieacli 
-of public tranquillity. Even in modem times when divi- 
^iion and classification amongst tlie people is not necessarily 
confined to religious giounds the section remains sufii- 
•ciently comprehensive to control anti-social activities which 
attempt to promote enmity or class hatred between groups 
•oi classes which aie divided on a non-ieligious basis. 

Certain sections of tlie public have now so fai advanced 
in intelligence and organisation tliat the problem is to 
"Hard society against new methods invented to circumvent 
this law by rendeiing it impossible to prove the offences 
in a Court of Law. Tlie offence of criminal intimidation 
is a case in point The draftsman of section 503 of the 
Indian Penal Code could only tliink of the illustration of 
A threatening to bum the house of B in order to prevent 
B from prosecuting a civil suit. But A has become far 
more clever and subtle, he can achieve his purpose by 
forms of mtimidation which are more effective and 
dangerous and yet capable of eluding justice. He can in- 
timidate his victim and his witnesses to such an extent that 
no one will have sufficient courage to file a complaint oi 
•give evidence. He can organise volunteers who would 
march m semi-military formation through the stieets arm- 
ed with lethal weapons and thereby achieve his object. If 
he IS a subtle and cunning artist he can by organising a 
net work of bullies m chawls, factories and workshops, 
intimidate thousands or blackmail a whole community 
-with impunity. Did not the Fawcett and Kama Com- 
mittees testify to the all pervasive nature of this kind of 
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into cnmc or turning a cnmmal behavioar into a non penal 
one. The problem becomes diihcult i^hen there is a con- 
flict of values between the enlightened section and the 
general body of the commonit) The vocal and the 
westernised section of the pobbe in the City of Bombay did 
not approve of the Gambling Act being placed on the 
statute book under pressure of public opinion nor did it 
entircl> approve of the laws prohibiting dnnk and dnnk 
traffic. On the other hand opium traffic was made criminal 
by the enb^tened section against the general sense of tlie 
communil) whidi sa\^ nothing criminal in taking opium 

The position in this respect can be summarised in a 
feu propositions 

No behaviour which does not offend the general ^c^s^ 
of the communit) and uhich is not recognised as a social 
danger b) it should be made a cfime. The general sen e 
of the communit) uhich is sought to be rcHected in iIk* 
creation of an offence must be real and uidely shored Tlir 
Mcu that social reform is not within the domain of criminal 
law but must be left to moral persuasion is not acccplablr 
to the modem mind ns all Stales show a Icndency to Iw* 
socialistic in action if not in iheoiy Unless the pmeral 
seme of the communit) i< translated into lepidation. mol 
adjustment in societ) cannot Ik* rrnio\rd with the spcrtl 
which modem life and Irmprramenl drmaiid 

At the same lime more ofTmers on the statute Ntol. 
inipl) more |K»vrer to the police more infrrferntce with 
individual freedom and more pena nr otlrmpt* at rvailnn 
The lienefii d^'nved In the communit) b) •Ufh penal |ffrv 
vi«lon therefore mu t I*e greater titan the evil* whudi 
would follow their sorct-ifol r»a«lon 

The «en^ of the \oraI and weilemi*rtj sertMm of lh^ 
community in India often twit lhi“ fnvTal *enw of the 
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commiuiity as in many matteis tliat section generally 
moves apart from tlie bulk of tlie community. In view of 
tliis conflict of values tlie general sense of tlie community 
may tlirougli a legislatuie accomplish a reform by conveit- 
ing an objectionable foi*m of bebavioui into a ciime, but 
tlie free tlimking and westernised section which supplies 
tlie judiciary, tlie bai and tlie police may by conscious or 
unconscious sympatliy -weaken Uie eiifoi cement. Wlieie 
diat section by its influence in tlie legislatuies converts a 
beha-vioui into ciime, -when it is not so accepted by the 
geneial sense of tlie conimimity tlie community will lesent 
tlie enforcement of tlie law and in practice evade it 

Tlie general sense of tlie community is distinct from 
tlie individual sense of tlie members constituting tliat com- 
munity. And when it is genuine it acts witli great po- 
tency. This truth I leanit, when once tlie Govemment of 
Bombay, out of a meticulous regard for fairplay suspended 
tlie sentence of convicted gamblers foi tivo weeks to enable 
them to settle and wind up tlieir genuine busmess. The 
whole city of Bombay, — the iich and enbghtened citizens of 
which must needs lesort to tlie turf club oi play bridge, 
and wheie tlie bulk of business m most bazais is dealing 
m differences, — ^^vas indignant! And rightly. Whatever the 
individual outlook the geneial sense of this city — the leal 
genuine geneial sense — ^was outiaged. 

IV 

In matteis relating to ciimmals and ciimmal justice 
our outlook is still laigely traditional. The underlymg 
ideas are retribution and deteiiance and not cure. The 
criminal law proceeds upon the prmciple that it is morally 
just to hate ciimmals and it confirms and justifies that 
sentiment by inflicting upon criminals punishment which 
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moment of arrest till he u rcahsorbcd in foaet> 
after the expiry of the sentence. 

The Bombay Probation of Offenders Ad, \IX of 1938, 
■was perhaps the first l^islation in the country Khicb en 
largmg the scope of section 562 of the Cnminal Procedare 
Code required the Court to take into account, *ihc age, 
charader antecedents, physical and mental condition of 
the offender the nature of the offence and an) extenuating 
circumstances under which the offence was committed , and 
authorized the courts to lei out adult connets on probation 
in fit cases 

The mere fad that an offence is committed should not 
attract the penalty which the law provides I caree across 
a well-educated, decent, )ouDg man who is now spending 
fifteen to twenty of the best years of his life in gaol, be 
cause sudden!) fnghtened b) what he thought was an attack 
b) the Mllagers, he let go a gun which W'as handy and shot 
a man. Had he been let off on parole he would ba\r per 
haps been an asset lo soacly 

The dangers of awarding the same penally to the 
casual criminal as to the baLitoal are too real to need com 
menl. He is sent to jail he Is herded with Itabilaal cnmi 
luh he is pul through tlie paces of a ngomus jail system 
and 1 * ultimately tlimg out of jail ns an ex-eon>ict Tie* 
world no longer recognises him as a respectable mam Hr 
IS treated ns unsmted for decent enipln>ment is >ur 

pn*ing m that haMng nowhere to go he should letam lo his 
fnmds in jail? If llw law had at the l«egmnmg of hi» 
career when hr first slipped Into crime gnm him ib^ 
opportunity lo rrsome his place in *onrt) perhaps he wooM 
nerer ha>e poor hark to jalL 
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The success of the piobalion of Offendeis Act will 
depend upon, first, the selection of piohnlion ofliceis tiain* 
cd to investigate scientifically into the cause'? of crimes; and 
secondly, on the aptitude which the magistiacj may deve- 
lop to adjudge the criminality of an ofTendei m the light 
of the circumstances which may ha\c contributed to the 
ofTence. 

It IS doubtful whctlier plo^incial goveinmcnts m 
India with then restricted resources would be able to set 
up a department of paid probation onicci<? But it is possible 
to enlist a number of selfless workers who inaj be prepared 
to undcigo the neccssai) training and undeilakc the woik 

Tlic selection of Magistrates undci the new system wull 
piesent great difliculties When justice is individualised, tlie 
Magistrate has almost unlimited discietion. and the super-' 
vision of tlic higliei courts is bound to be less effective Tire 
healtlry vigilance w'liich the bar exercises on the court’s 
decisions wull also have less scope when the facts to be 
judged are so imponderable as social and economic condi- 
tions 

VI 

The outstanding reform in criminal law in the direc- 
tion of individualisation of justice has been as regards tiro 
child delinquent. Bombay has done notable work in this 
direction. The Society for the Protection of Children in 
Western India was founded in Bombay in the year 1916 
and the Children’s Aid Society in the year 1926 In 1924 
the Bombay Children’s Act was passed 

The treatment of the child delinquent rmder the pro- 
visions of this new law begins as soon as he is taken up in 
the streets. The policeman does not merely arrest the 
child but takes charge of it as a guardian. The Remand 
Home -where the delinquent is housed is not a lock-up, but 
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after the expiry of the sentence. 

Ihe Bombay Probation of Offenders Act, XIX of 1938, 
■H'afl perhaps the first legislation m the coontry which cn 
larging the scope of section 562 of the Criminal Procedore 
Code required the Court to lake into account, *the age 
character antecedents, physical and menial condition of 
the offender the nature of the offence and any extenuating 
circumstances under which the offence >\a5 committed and 
authorized the courts to let out adult conxicts on probation 
in fit cases 

The mere fact that an offenw: is committed should not 
attract the penalt) which the law pro\ides I came across 
a well*educated, decent, }oung man nho is now spending 
fifteen to Iwenl) of the best years of his life in gaol be 
cause suddenl) fnghtened b) what he thought was an attack 
bj the Mllagers he let go a gun which was handy and shot 
a man Had he been let off on parole he would hare per 
haps been an as^ct to soaetj 

The dangers of awarding tlie same pmah) to the 
casual criminal as to the habitual are loo real to need com 
menL He is sent to jai! he Is herded with liahtlual crimi 
mb he is pul through the pacr< of a rigorous jail nstmi 
and M iiltimalcl) flung out of jail as an ex-eonMrt. TIk* 
world no longer rreogni*eH him a*, a re^pectaUe man He 
M treated as un uitetl for decent rmplojmml i* »Uf 

prising in that ha\ing nowherr to gn, hr »!k»uIJ return to hi* 
friend* in jail? If llie law had at the I<ginnmg of hi* 
career when he first clipped mto enmr gt\en him 
opportunity to rmume hi* place m •onriy perhap* h^ wooM 
fw v er hue gone back to jalk 
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The success of the piobation of OfTendeis Act will 
depend upon, first, the selection of piobation ofFiceis tiain- 
ed to investigate scientifically into the causes of crimes; and 
secondly, on the aptitude Ashich the magistiacy may deve- 
lop to adjudge the criminality of an ofteiider m tlie light 
of the circumstances ivhich may have contubuted to the 
offence. 

It is doubtful whcthci pioincial governments in 
India ■vvitli their icslncted resources would be able to set 
up a department of paid probation olTiceis But it is possible 
to enlist a niimbci of selfless uoikers uho may be prepaied 
to undergo the necessai*}' training and undeilake the woik. 

The selection of Magistrates undei the neu system will 
piesent great difficulties. When justice is individualised, the 
Magistrate has almost unlimited disci etion. and the supei- 
vision of tlie higher courts is bound to be less effective. The 
healthy vigilance which the bai exeicises on the court’s 
decisions will also have less scope ivlien the facts to be 
judged are so imponderable as social and economic condi- 
tions 

VI 

« 

The outstanding reform in criminal law in the direc- 
tion of individualisation of justice has been as regards the 
child delinquent. Bombay has done notable work in this 
direction. The Society foi the Protection of Childien m 
Western India was founded in Bombay in the year 1916 
and the Children’s Aid Society in the year 1926 In 1924 
the Bombay Children’s Act was passed. 

The treatment of the child delinquent under the pio- 
visions of this new law begins as soon as he is taken up m , 
the streets. The pobceman does not merely arrest the 
child but takes charge of it as a guardian. The Remand 
Home where the debnquent is housed is not a lock-up, but 
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a place where under s}'mpathetic treatment its temperament 
and antecedents are in\e3tigated by tramed probaUon officen 
Before the Juvenile Court the tnal is conducted with a 
new not to pimish the delinquent but to ascertain why the 
offence committed and to determine b) inquiry into 
Its nature, character and social conditions, the course of 
treatment which it requires The Court, unlike ordmar) 
Courts, assumes that the offender is more sinned against 
than sinning. The social and economic factors involved 
in the commission of the offence and the life historj of the 
offender which are inadmissiLIe in an ordinary Court of 
Law arc admitted as contnbutor) or explanatory factors 
in the commission of the offence Unlike other Courts the 
Juvenile Court acts on its own initiative, sends out its pn> 
bation ofHcers to in\*cstignte the arcumstances which 
would explain the delinquents conduct The procedure js 
not itncUy legalistic. 

When conMCted the delmquenl regarded not ns a 
criminal to be segregated hut n potential a^^et to the com 
munit) to l>c protected for future benefit. The end of the 
Inal IS not puni«hmml hut the protection conretion and 
education of the delinquent. The treatment is individual 
Jt IS determined by the need< of the parliruUr drlinqumt. 
After punishment the offender i* left in his own home or 
with a fnend on probation where he is watched over and 
guided or is hou*ed in institutions where he is trained 
under healths hurroundings for a socalion 

The Childrens Aid Society ha* for *ome time started 
an amhiliou* programme which If fulfilled will continue Uw 
treatment of a child delinquent till rchaliilitated m •elf 
respect, he i* settled in the country a* a \ilhtgrr or in ifw 
ol> a* an artisan. It al*o hope^ to e»t4lilnh If (and* are 
fotlhcominp. a Home for MrpulU iVfHrieni chdlrna 
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AS Inch if fouiuiiuK smU 1h' Uic 01*^1 in^'litution of it'' kind in 
India. 

TncidcntalK, Uii'' cxpeiiniont intiA infiucnro otlin 
n^'pecN of rnminnl reform. Foi llir moment, it is csccnlinl 
dial fcienlific treatment of die eliild delinqucnl should he 
introduced in the whole coiintiy on n uniform ba'^is, for. 
on the success of ihi^ experiment will depend the exten- 
sion of diis method to other cln<?‘:c‘^ of ciinimnK 

VII 

“Ciiniinal Tnhe'^'" aic also a pioblcm of cii- 
minal law m thi< countr)'. Tlicsc tubes aic cithci 
criminal law in diis countr^x These tubes arc cither 
wandenng oi settled. In the Province of Bomba\, then 
total population is o\ci 11 lakhs though only 12.000 indi- 
•\iduais arc ‘subjected to rcstrictnc treatment undci the 
Ciiminal Tribes Act of 1911. 

Since Lombioso's da}s il is iccognised that one of the 
causes of crimes is found in heicdity. The view held by 
enthusiasts dial die members of sucli liibes wull become 
w’cll-bchaved members of die society is as fallacious as the 
* odier Aiew dial a Iribe as a gioiip should be deall w'llh by 
execulive ordeis as a dangei to society Avidiout Availing to 
isolate die criminal members from the harmless ones In 
the course of its im'esligations into the admmistiation of 
die Criminal Tubes Act of 1911 die Committee appointed 
by the Bombay Government — of Avliich I had die honour 
to be the Chairman — came to the conclusion that die cii- 
minal tendencies still existed in many tubes in a marked 
<legiee diough they have been controlled to some extent; , 
and that the children of ciimmal tribesmen aftei years of 
education in the settlement schools often disclose a tendency 
to commit Climes. 
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The administration of the Criminal Tnhes Act at pre- 
sent IS dominated bj the desire of the police officer to 
shorten his labours b) imposing wholesale rcstnctions on 
a group, by classifying it as cnminal, because some of its 
members have been proved so, a process of logic, which to 
the mind of the law-^er or the logician is the height of 
absurdity Many of the Provinces arc m this matter far 
behind the Slate of Baroda vrherc one s)Tnpalhctic police 
officer and one Gandhian worker have bclvreen them in 
troduced a new technique. 

The rigour of the law ns nt present require-* to Ik* 
relaxed It is essential that there must be a 
quasi judicial inquiiy before notifjing a Inbe criminal 
The saltern of rcstnclion should also make u*c of the 
generous impulses and sense of self respect vritH wblrh 
these tribes are often ampl> endowed Toda) the liajri 
sjstem does not provide an incentlre to pood lichaviour on 
the contrary it produce* cnminaN It should therefore 
be considerably modified and a sjstem of clarified pn>- 
hation should be introduced for rcpi tcred memb^ of nmi 
VNandcnng Iribes, providing for gradual hut automatic re 
laxation of control over the well liehaved 

One of the mo^t important rccommendatioin of thr 
Gimmittce wa^ that iJir mminal itiIk* Fciilmwnt* should 
■not Iw conducted hv pmate opntrM^ a* wo th*- prartlrr 
so far hut that the provincial pnvrrnm»-nl il^lf •IwHitd 
undertake to mainUin a drpirtmrnt t f IramM Indian 
v5hovy dutv It would l»e to irctalm mrti Into rivittrnl 

arid honc't life If a new solotmn Ita* to I*- adopTn! i( 
mu t Ik* v>upht throupJi Imltin In rT**4tinr a 

iw-w tradition for -*orial worker^ »t 1* Iilr-lv ihil wf mar 
j-tumhlr that for a lime iHir staodin) of rfVjrrvy nav 
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become lower. I3iil we mut<l learn to sohe oui pioblcms 
our=cl\e?. \Vc amnol depend upon foreign missionancs 
or foreign ofTiccrs to bpoon*fccd u*? into n lic^llliy social 
existence. 


VIII 

No scheme of penal reform aiming at individualisation 
of criminal justice would he complete witliout a change 
in the outlook of the police. The cfTicicncy and sense of 
discipline of the police foice in India undei proper chiefs 
IS unquestioned. Hut liic problem foi study is, fust, to 
find out a method h) which the police force now, cithei 
dreaded or haled, may come to be iccogniscd as tlic most 
essential and helpful scnuce in a democratic system; 
secondly, bow. while on the one hand it loses its chaiacter 
ns an alien aimy of occupation, on Uic otlier it may con- 
linue to remain untouched by parly politics: and lastly bow 
lo control tbe lawlessness of some of its members in the 
shape of alliances witli gambling, prostitution and other 
forms of racketeeiing. 

Recruitment of bettei men, more scientific training, 
security of tenure and promotion and the confidence in the 
Government of the day are no doubt necessary factors 
which would lead to the betterment of tlie personnel and 
methods of the police. 

But if any refoim has to be achieved in the direction 
of individualisation of justice setting up a better and more 
scientific technique of criminal investigation is an impera- 
tive necessity. Some times the police officer in the distmct, 
Imows no other method than torture. It is often not his 
fault; he knows nothing better. A severe sentence passed 
liy the High Court on a Sub-Inspector for torturing the 
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accused unnerved the force for months’ And in far too 
man) cases crime is sou^l to be reconstructed in the Giurl 
by extorting a. confession first and then creating cndence 
to fit into the Hot} In suA ca^ if the e^^dencc i^ look.* 
cd at irrespecti\e of the confession it often points 
to a different cnrae or cnmmaL But for >s*ant of a proper 
training the mvestigating officer docs not bring forth some 
cndentiaiy link, and in consequence the right man escapes- 
or the >NTong man gels into trouble 

I\ 

If a new onenlation is to be gi\cn to criminal justice 
the ndmimslralion of jails must undergo a change TIic 
jail manual vnth \^hlch I ha\c been familiar first a* a con 
vict, and then os a Home Minister and i>* a corapreheninc 
code parti* of ishich ha\c distinctlj outgroKn Uicir U'^eful 
ness The slafT, willioul the background of ihrorv or 
B)'mpalh) conNcrt-* tlic jails into bon es of torture Brmird 
Shaw once remarked that judges magistrates and Itomr 
sccrclanes are gcncrall) of the mcu that rnmiiul arr 
\CT} much belter off m jail« than out idr and that thr> 
arc positivcl) pampered there To nirc them of Un< vlrn 
he suggested that the) fhould Ik* fwlged in jiih for six 
months incognito to appreciate llir iblficullirs of th'* 
cnminall 

But on the other band an) ioiind >ieu on pr^I rrfnttti 
must guard against the fanatical xIrK islufh rmm iilr m<* 
who haxe been to jail are apt to tale that oil are 

brutal that polimuni ami jailors are ag»mls of an inlitimjn 
f'plem and that a sprediK a* p»r*sdde jti!» khoul I !■- 
turned into publir •rb<v)l4 for adiifl' 

The jail I an integral jurt of iH- rna 
x«hirh maintain* ord'T In mitkIx ^ forg a* 
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llieic arc anli-social inslincls in men lestriclivc 
custody under rigorous discipline is essential to 
social A\ell being Historically and by tradition it is a 
place where confirmed convrets aic imprisoned and broken 
into social behaviour. It has a definite well understood 
place and should be alloiNcd to retain it as dreaded deter- 
rents to anti-social activities If it is turned into confine- 
ment in comfortable sanitoiia or a public school its dread 
will disappear, crimes will increase and tlie State will be 
saddled wuth the expenditure of maintaining tire unemploy- 
eds under conditions better than wliat the employeds live 
under outside. 

The best course, therefore, is to keep the occasional 
criminal in lestnctne custod} m a new type of jail like 
Uie ‘medium security* prison in America where conditions 
approximate to normal life The born or tlie instinctive 
criminal may be segregated in settlements wdiere m com- 
pany wutli his family he can tram himself to lead an honest 
life under rigid supenusion But before such individual 
treatment is introduced, the jail staff must be better trained 
than at present and tlie prison classification must be made- 
on more scientific lines by men W'ho have been duly quali- 
fied for die purpose. 

I wuU not go into the fascinating subject of punishment, 
of the necessity or otherwise of Hogging and the penalty of 
death; and of indetenninate sentences. The after care of 
released convicts is also a subject which requires careful 
organisation Only last year die Bombay Government 
formed a Provincial after-care organisation rvith its head- 
quarters in Bombay. The question, however, requires to- 
be considered by the proposed League in its all-India 
bearings. 
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tumnl into pul lie m-IiooN for adult 

The jail I* art integral part of the rnafhir^s 
>»hirh maintains onler m ^ long 
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theie are aiili-social instincts in men lestrictive- 
custody imder rigoious discipline is essential to 
social well being. Histoiically and by tradition it is a. 
place where confiimed convicts aie imprisoned and bioken 
into social behaviour. It has a definite well undeistood 
place and should be allowed to letain it as dieaded detei- 
lents to anti-social activities. If it is turned into confine- 
ment in comfortable sanitoiia oi a public school its diead 
ivill disappear, ciimes will inciease and the State will be 
saddled with the expendituie of maintaining tlie unemploy- 
eds under conditions bettei than what the employeds live 
under outside. 

Tile best course, tlierefoie, is to keep the occasional 
cnmmal m lestrictive custody m a new type of jail like 
llie ‘medium security’ piison in Ameiica where conditions 
approximate to normal life. Hie bom or the instinctive 
cnmmal may be segiegated in settlements wheie in com- 
pany 'With his family be can train himself to lead an honest 
life under iigid supervision But before such individual 
treatment is introduced, the jail staff must be better trained 
than at present and the prison classification must he made 
on moie scientific lines by men who have been duly quali- 
fied for the purpose. 

I will not go into the fascinating subject of punishment, 
of the necessity oi otherwise of flogging and the penalty of 
death; and of mdetermmate sentences. The aftei care of 
released convicts is also a subject which reqmres caieful 
organisation Only last yeai the Bombay Government 
formed a Provincial aftei -care organisation -with its head- 
quaiters in Bombay. The question, however, requnes to- 
be considered by the proposed League in its all-India, 
bearings 
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X 

Tlierc js anotlier important aspect of penal reform m 
■\vhjch lawyers all o\cr the country can help Lawyers in 
India have done mudi to build the frame-work of the exist 
ing pocjct} They ha\e de\iied wa>'9 and means whcreb) 
old India has been able to accommodate itself to nen con 
diUons The> ha\c had their fair share in the struggle for 
social emancipation But I hope I shall he acquitted of a 
professional heresy if I point out that being a Jaw}cr and 
promoting justice are not one and the same thing lawyers 
in India ha\'e failed to create an eiHcienl organisatinn for 
the promotion of justice. 

Like democracicH all over the world the new demo- 
cracies in India ha\c licen rebelling In producing a ma<4 
of legislationi mo*t of which create new offence? The 
Indian peasant or the «mall wage earner knows not when 
he breaks the law or how he can estabIt^h that he has not 
broken an) He is at the merc> of the police patil the 
sub-inspector the landlord or the mone) lender In a 
country where he needs Immediate redress the dela)*s and 
unccrtamlies of law courts arc notonou* Crowds of 
accused arc still herded In fillh\ Jock up They and their 
wilne«*c< ha\c often to follow like chained sIa\T^ the div. 
trict tours of lltncrant Magntrale- 

Thi< the mo«! distressful a*peet of rrlm'>ial jO'lirr 
can be ollcrrd by Liw\er> If the Bar throughout thr rmin 
trv awakens to it position a« on m»trDment of on 
C'vmlial ►oeial vr^icr it ran ra dv organise h-gal aid 
>o<;>etie* throughout the rountiy lly free legal ad»lee *o*I 
i*lancr rmdrmi »v»trmolicalU ihry r*n rrlirte iJ-r 
hard hlp^ of ihr lielple^i who serk Irul ranriol •e*-urr Jut 
tier Tlien wdl thu imporUn! profe* » m n»e in l)>e djgnin 



57 


'which IS Its due not only by its great importance hut by 
.the greater services which, if it is not unmmdful of its 
-duties, It wiU then be able to peiform. Legal aid societies 
to be really effective must be social service institutions. 
This important pioblem of legal leform cannot be solved 
fey lawyers alone And lawyers alone can no more build 
oip such centres than doctors can endow fiee dispensaries. 
It IS work which requires the co-opeiation of society m its 
.entirety. 

XI 

I have now dealt with most of the matters with which 
I am familiar. The subject of penal reform is mterestmg 
and wide. But a League, which has an all-India basis can 
•only hope to bimg all persons interested m it on a common 
platform, to provide a journal of research papers on any 
•of its aspects, and by those very acts accelerate the process 
of synthesis. It can mge the cause of mdividualisation of 
<;rimmal justice, and thus help m the adaptation of the law 
to new ideas. It can work for the introduction of the law 
1 elating to probation of offenders and an appropriate system 
•of dealing with ciimmal tribes. 

* Above all the League can work, and with success, to 
have Juvenile Acts enacted, and Remand Homes and Child- 
len’s Institutions established in all the provinces and states 
in India. It must not, however, be forgotten that the sci- 
entific treatment of child delmquency is a primary responsi- 
bility of modem governments. An association can only sti- 
mulate the conscience of the powers that be and co-operate 
^vhele required If we work at accomplishmg this reform 
— and I tiust Sii Mam ice Gwyei will continue to help us — 
^ve may be able, with the sympathy of the Government of 
India and other governments, to estabbsh an Indian Insti- 
tute of Juvenile Research which would influence thought and 
activity in all parts of the country on this most vital subj'ect 




The 

CRIMINAL LAW OF INDIA 


By 

MR. ABUL HASANAT, I.P. 

Superintendent o£ Police, Rajshahi, (Bengal); Author of ‘Crime & 

Criminal Justice’. 

T O talk of penal reform, to deliberate on the possibilities of better- 
ing conditions for erring humanity while the innocent m 
countless numbers are bemg smashed and crushed, to think of amend- 
ing laws which are but mercy compared with the laws that are being 
dictated, enacted, and executed almost in the same breath before peo- 
ple have had the time to know them, might seem a mere waste of 
energies over trifles The world to-day is in a horrible state of vio- 
lence and disorder The intellectual and moral bankruptcy in our 
species which has ushered in yet another man-made disorder and 
one of an unprecedented magnitude, must be a terrible set-back to 
the humamst everywhere Principles of civilized human relationship 
are being violated without scruple, man has renounced them in favour 
of the law of the jungle “Has a conference like this any meaning 
to-day?” one may very well ask 

Our reply should be yes Man must refuse to believe that our 
speaes is not going to survive and triumph over these passing stresses 
Mad ambitions, meteoric careers, crazy delusions, world-violence — 
these make a vast show and noise but they are neither new nor abid- 
ing They do not make for order and progress, neither do they turn 
the tide eternally backward Scientific work and lucid thought, on the 
other hand, even though they have been driven below the surface of 
things for the present, will remain persistent and cumulative They 
are not results of fits of passion So, in spite of the blundering war,, 
the social chsorganization, the mass tragedies, we contmue our deli- 
berations with a hopeful eye to the future Let us hope that in due 
course, however long and painful, the dead will be buned and the 
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5uffenng» mstcad of itjflmg progroi v-ill act as a perpetual renunder 
to humanity to rarew attempts for a better woHd-erder 

The occasioa of to-day s celebraitont u the AD IcKha Penal Re 
form Conference. It u a macnentoos gathering the hnt of its kind 
m India. India has been great it hai been represeotatrre of all that 
u great. Indian cnminahty also rejects the phases of alT grades of 
civiliration. The problem of enme desenn close study here This 
Conferenct in its permanent oegahuation, is meant to draw puWi 
atlcnlKm to the treatment of enme. It ts hoped that this subcontment 
jn due course will, by rauonal and progTcsiisc treatment, not only 
mitigate Its own enme but also by handling the immense maicruts 
for study contnbulc to international thought about enme 

The topic of the present discmsion is the Criminal Law of Indu 
In attempting a surs'cy of the Law as it is at present I shaD do well 
to indicate briefly the future of law the prevtous mmmal laws, and 
if and how the present lauT demand a muion. 

I must state here that the news apeessed in ihts paper are cwirdy 
mine and they do not reflect in any way those of my deputmem ©f 
■ol Gover n ment. Thu is an aadetntc discussion which u eapreted to 
proToke the thinking public and result in action in due etpurse — 
though, fserhaps, not so very early 

To begin at the beginning I may indicate here that primitive 
men wttc not scry critical In thnr aisoctation of cause wiih effret. 
They came early in possession of a crude locol ethlcv TVre were 
•commandroenii to obey and taboos to aresd. And liwfmJujIs were 
there who, In their rutural frailty broke these custosnary bwi The 
Jxeaken were coasidered as sinners and crtmiruli and swr dealt »ith 
■accor d ing to the presaUmg practice PuniiJunent al*o artpw «it cf 
the human instmet of pegruaty and emotioo of anger Thsu conduct 
came to be regubted before man could think or rpirstjen how Irti 
It roald be 

It was nnt rooudacJ ihri there should l*e a set « Ims rrtnj 
mred *o that iKere might be a smw' of prcpoeimo lessen ih'C lee*ch 
and d.e punnhmenL It was also nemury to warn i at i 

w ut rrward and punuKmrnt ih^ ronJufi n *ht m»i L TV pvi'^ » 
arvd medicine men In Kfise ^‘■lnkrn anJ Kwns-ti 

m **tih iVf prim tire rrl /*on ard iV pr y^<Ts f Oi'wed TV 

ret re rrxW— tV cUVn, thie/i ma tc t i sif»n a«.! ^ 



took into account the existing customary laws and modified and adapt- 
ed them to the fresh requirements of the developing society 

Comprehensively thus, criminal law can be defined as a body of 
specific rules regardmg human conduct which have been promulgated, 
by political authority, which apply uniformly to all members of the 
classes to which the rules refer, and which arc enforced by punish- 
ment administered by the State. 

The mam features of crirrunal law, then, are specifiaty, politi- 
cality, umformity, and penal sanction 

I need not enter into elucidation of these features which must be 
fairly intelligible to the enlightened gathermg here The last feature, 
Tiz , penal sanction, is definitely on the wane at present 

I have not the time to discuss in detail other penal codes of the 
world, — not even the most widely-known of them Suffice it to say 
that the criminal laws of anaent Egypt, the Code of Hammurabi, 
the Hindu Code of Manu, the Hebrew Laws, the Twelve Tables of 
Jlome, and the Muhammadan Criminal Law are all systems which 
command respect and have profoundly influenced human conduct at 
one time or another They have also deeply affected the makmg of 
other systems of law The present penal codes of the world mark a 
departure only in the feature that they are based less on authonty and 
more on rational considerations 

The criminal laws of ancient India present an mterestmg field of 
research We have no time to devote to them here We shall only 
mention in passing that the Hindu law had an evolutionary character, 
as much as every system had or has, that the outstandmg law-givers, 
— Goutama, Vasistha, Apasthamba, Baudhayana, Manu, Vishnu, 
YagnavaUcya and Kautilya were all very acute thinkers of the ages 
they belonged to, and that the Hindu theory of punishment has been 
mainly deterrent and expiativc, though the reformative feature was 
by no means totally absent A specially wise discrimination was 
shown by Manu in his treatment of the casual offenders and the 
hardened criminals The law of Vishnu breathed a more modern 
spirit The severity of the pumshments was greatly reduced, presum- 
ably under the influence of Budhism 

The Muhammadan cnminal law was based entirely on religious 
sanction The main source has been the Quoran and in cases not met 
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by Jt the TradiUon fwap. Ca«3 these tv.-o both weft deadcj 

by Ijma (•greed verdicu of Mo h a miiu dan Jonro) and cases still kft 
oot ood the cs'CTHncreaang crops of them aming out of the rapidly 
devdopiDg loaal reUttoiuhips were to be dealt with by Deduction 
Jurists were to deduce them from the other sources by coenpanson 
and analogy 

Muhammadan law was marked by the religious stamp it si>as 
alnwt tooEtanajj covering personal and social duties and obhgaiiom 
and a lmos t merging sin net, and enme together it pumihed offenders 
temporally and threatened a remioaary or rtrcrsiorury pumshment 
m the other world and it restricted exercise of reason except m caict 
that were not covered by the other three sources, Islamic statci gene 
rally are gradually dnfung toivardt a separation of the Church and 
the State and the movement scam to be speeding ahead. 

We now come to the present cnminal law of India I have studied 
it carefully m Appendix B of my book. Crime and Cnromal Justicr 
lately pubUshed and rcncsi.'cd it in relation to otha penal coda 
ancient and modem, and with reference to the causes, psychological 
and othemnse that lead to the speatic forms of crimes it attempts 
to tackle. The Cruninal Law Journal of India Lahore was kind 
enough to rcpuWish my discussion so their Journal in the form of 
a scrul scry recently 

I have taken this opportunity to disniis ihe topic summatny 
because 1 think there hat nesa been in India such a gaihenng of 
ynniti lawyers, and others Interested In enme law and penal reform 
and It is hoped the Indian public uill be agog with Intrtnt to fiiIV»w 
Its deliberations. The importanec of the general rr rn nal cnik cf a 
country is great enough, but k Is Mill greater here In Im! a row m 
view of the fact that the Indian Penal Code has lemaimd unmnw 1 
foe nearly a century and India Iitelf has birly mieret! imo a jww 
phase of political aJianerment ami hopes for om rtvrr 

We are well a^arc of ih^ roofuiton In nhuK ili- !«w cd 
was bung adminuteTeJ prrsrocs to cnactTKnt ed if prewni pm! 
cgJe This Code was rngmally and lalereirtn'j crripkd !»j i>je fnf 
Iiw Commuuonefs cf ssl-ewn Leed Macaulay vai ih^ sK^f Th 
d UingUTihed a*.l.olar paneJ at I-iw MmVr m S<,prr-v O. v I 
in The draft was scVnitteJ to thr \»crft»y in t i*e 

I4ih eXtober llj7 It «*i ihea «i* UJ fd f/-< e^ bmm n * m 
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anvi ftnal!) rtAucd In n <.nuU comnuncc h wan noi> however, fimlly 
emeteJ till after ^o.nc aij \nr^ ol first conception It wai cmctctl 
in i}>6o and became practically the supreme co<!c of crinnml law* in 
Indn m '■U{>cr<css on of all prr-c\istinp rides, rcpuhtions and orders 

.\«i the Code nov Minds n Ins Wen sjioKcn ol as a model piece 
ot Icpislation It made a nunt laxonrablc impression and was consi- 
dered a monument ol the prrat pcnius of l^rd Mac inlay Nor was 
Lonl Macaulas lunncll iinpistK proud of his achicsrmcnt 

‘Hus Code* , wrote Nlisaulay, ''should not W a mere digest of 
existing usages and regulations, hut should comprise all the reforms 
which the commission should dunk desirable It should he framed 
on two general principles — llic p'lntiplcs for suppressing crime with 
the smallest possible amount of suffering, and the principles of asetr- 
taining truth at the snnllrsi jH»ssiblc sost of time and money 

As Sir James Stephen sud, die Penal Cotic is simply the law of 
England freed from technicalities, and systematically arranged accord- 
ing to principles of arrangement so simple and ohiious that dicy can 
not fail to suggest thcmscKcs to anv one who considers the subject. 

Let us strike a balance Wtween the merits and dements of the 
Code The Code can claim credit on the following jxnnts 

In the first place, it did mark a splendid dcvclopincnl o\cr what 
passed for law* before its time 1 he materials handled were enormous 
They consisted of the existing systems of law* in force, the most cele- 
brated systems of western jurisprudence, csj>ccially the French Code 
• and the Code of Louisiana, and other codes generally 

In the second place, it engaged Wsl brains in its compilation and 
this was by no means hurried The progress \,as slow but this afford- 
ed mature deliberation It was criticised and improved upon by a host 
of contemporaneous authorities 

In the third place, the Code as it is, was wholly rationally con- 
ceived and compiled Every' single section has been argued at length 
and considered from all the angles The brilliance of the reasoned 
discussions w'lU not fail to strike one who peruses the reports and the 
wealth of illustrations portrays the picturesque narrator Macaulay 
was Perhaps the rationalistic conception has been the best point to 
the credit of the Code Not a single provision has been adopted 
merely because it formed part of any old system. Non-conformity 
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T^lh any provuioo of any parttcoUr rdigton has alio paved ihe way 
foe Its wide acceptance. 

In the fourth place, u marked in many cases an rmprorement 
ow the English Law and other ciuting coda on whkh it u-at 
fashioncxL Conceptions ha\x been i^ndcned and safeguards provided 
prcation has been achieved and hardship mitigated- New oflenca 
ha\c been carved out svrth p reeiae outline* out ^ old formless chaos. 
On the other side, herwerer there arc many things to be said, 
“Unfomuutcly the present wntcr** uyi Sir Han Smgh Gour 
‘‘cannot join in these encomiums which hast been bnibcd upon It 
by indiscnmtnating cnucs watbout close examination and it may be 
feared solely from the ebann of the great name of Its rrpoted julhor “ 

Exactly so. 

The pfcicm survey ts nothing in the shape of a dose examinatioo 
of the vanoos provisions with a view to finding shorteccninp bin one 
in which I hast offered only some cntiasms in general icrrm I hase 
critically reviewed the Code, secuon by section In my book airtad) 
Macaulays repotatioo Itsdf Is not what It was he hat been con 
NKted of Kisioncal inaccuracy of uenfiang truth foe the uVe rl 
epigram of allowing personal dtsbiic and bias lo distort hit virwt of 
men and inodentt. As a pseturesque wnicr he presented what I>e 
wanted to say in a very a g ree a ble fo-m. Rut he couM noc nor could 
he have been expected to, lepsUte for all ages ^mce his time the 
world has run apace in thought Apart frrm the hmiUUoo hnpowj 
by his lime his Code suffers from vanosn hlcmnhet which could he 
mnosed from a rcsiscd Code to he now adapted 

In the first pticc, the Ouptm in many cases have feen put 
haphazard and unncensanly mulnplrcd ^rme of ihne rnak! <cn 
cnvably l>c amalgamated with others and all rrarrange»l rroee 
cafiy 

In ibe second place as Srr Ilsn *» ogh Gout clnerm the 
sorely nerds rearranpn^ of in many leeimm »h*h ssouM leeri i 
hsse been justapnwd fee no rrasen other than a meroi ifar-<e 
of iKe sertiors base h<m apwmded in CKi;xffs it^er iVsn sVw t 
Vshnh they sheuld rriwuNi Wnog 

In the third pfjer cneTelihreits^ fcjs h^m Uirr* ng » o «f 
the er ift Vttw*rts Ijsv K^n r* f -n! pioti » 
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Different circumstances of the commission of a single offence have 
been considered for new sections although they are really to be con- 
sidered in each case by the trj'ing court for apportioning the punish- 
ment under the original offence. I h.atc instanced scores of such sec- 
tions in my book. 

To take a chapter, for example, \vc shall find in that for offences 
against the public tranquillity’ an over-elaborateness which would strike 
exen a casual reader Sections have been added only by imagining 
the original offence to be attended with some aggravating circum- 
stances Taken in the reverse order, sections 157 and 158 arc seldom 
used 153 IS difficult to bring home and is almost a dead letter 152 
IS meaningless, there being other sections, such as 332 and 353, which 
could be made easily to cover its ground Section 148 could be 
washed away enhanang the punishment in 147 by one year After 
all, ‘being armed with a deadly weapon’ is only an aggravating cir- 
cumstance and circumstances like this may be many Section 144 
could be merged in 143 by raising the punishment slightly The 
same relationship obtams between these two as between 148 and 147 
and the same criticisms apply. 

Or, take the next chapter of offences relating to public servants 
What was needed was to provide against dishonesty and abuse by 
public servants and their abetment Sections 162 and 163 could be 
merged together or even omitted by relying on the general provision 
against abetment and attempt (Section 164 in such case could also 
be widened) Section 165 is a vanation of 161 and might have been 
merged m it Section 166 could be made wide enough to cover 167, 
168, and 169 Section 170 could be dispensed with as the offender 
falhng under this in its injunous forms might be dealt with under 
the offence of cheating. 

When I say that one section could be merged in another, I do 
not mean that the two are already coincident in scope I mean that 
the technical points made out for making them two sections instead 
of one are not so very convincing What is the pomt in makmg a 
separate offence by simply counting one aggravating feature while 
there are many such features and providing a six-month or one-year, 
more while the maximum sentence passable is in each case comfort- 
ably high? It is some relief that the law makers stopped even at that 
and did not proceed to qualify an offence like Murder separately hke 
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murder by dty murder by night, murder at one blow murder at 
jcveral, etc-( etc. 

In the fourth place, mooy forms of crime not actually eztstiog 
Of domg so only rarely hare been mgemously concdved and arbitrarily 
added. Many ore the obsolete sccooos which could be quoted. 

In the 6fth place, many pronsiom of the Code orerlap one 
another and while many scctioos arc pedantically prease, others arc 
bald and leave much to the ingenuity of comtruction. 

In the sixth place, the manmnm punishments laid down m many 
places have been so liberally hxed that the uctual punishrocnts inflicted 
m courts almost mock at them. The punishments m many run 
convemendy by whole numbers of years. The maximum tud down 
u hardly ever approached, far from anybody contemplating to out 
strip It. Thu u a hmitiUon which will confront all legislators at all 
umci but m the case dt the present Penal Code it docs give the look 
of a ‘faargom theory of justice. It would have saved much length if 
the ofleneex were well dcflrscd and a chart were to indicate the maxi 
mum puouhmencs m the vtnous cases. Punishments laid down m 
many cases, have, again, been orKimalous and m many dracooically 
severe. I ba^-e instanced cases m coarse of the discussion m my book 

In the lost place, the law rdating to suiade, abortion, imrutural 
oflence, and adultery has to be rc-cxamincd in ^'lcw of the advanced, 
cnhghtcned and pro gr e ssi ve outlook of the present ti mes. I hare indi 
cated the nature of the g r o win g opinion rdaung to these topics. 

‘The Code, as it ts, u rcmimscent of Indian cooditxxu and Indian 
thought now a century old. The w*oriJ has nwvcd apace and the 
Code Itself in consequence has grown out of date m many of its parts. 

By saying so I am only invmng thinking brains to the need of a tho- 
rough rcnsioa and rc<xamiDaUao now long orerduc. 

Unfortunately It has been so far thought lufflacm to amend a 
section here and add anocher there. This has only added to the bulk 
of an already bulky code. 

To quote a progressive tbinlcr the moral code, m so far 
05 It IS taught m education and embodied in public opuuon or the 
criminal hw should be carefully aamined m each generation, to see 
whether it siiU serves to ochicsc desuaHc cods, and if not, m what 
lapccts It isceds to be amended. The legal code like the moral code 
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should adapt itself to clianging circumstances, keeping the public good 
always as its goal 

We know that we have travelled far away from the old school of 
thought which laid emphasis on the illusory idea that a criminal 
weighs in his mind the pleasure of his action and the pain of the social 
reaction and acts on a finding at which he thus arrives Modern cri- 
minology has sapped the very foundation of this idea A multitude 
of factors, internal and external, urge him to the commission of crimes 
and if there be any friction within him, it is furnished by his own 
ethics, coloured though they be by religion, upbringing, and surround- 
ings The Indian Penal Code as a mere deterrent to the ordinary cri- 
minal must protc very poor as any code anywhere 

The Indian Penal Code in its present bulk, though perhaps suffi- 
ciently precise in its definitions and prmisions, docs present intricacies 
■which It requires Full Benches of High Courts to solve Lawyers 
cudgel their brain over many of its provisions and the whole code to 
most of them is a w'ork of reference rather than one to be earned in 
the head 

This being the ease, we cannot look upon it as an ethical code 
for guidance of the people That must be a different thing, although 
the two codes must progressively come nearer and nearer to each other. 

“How then,” It may be asked, “do we go by the legal maxim, 
■‘Ignorance of Law is no excuse’?” 

It has been sought to explain that everybody must know the law, 
since hving in organized society implies that the rules of the society 
must be known and respected This is true but we must not impok: 
-on all a burden which none or only few can bear. 

I 

My explanation is this Every legal code respects the prevaihng 
moral values of the soaety These may change and the law must also 
in consequence change But the law in itself is only a codification for 
guidance of the society, more properly, of its agents in dealing with 
crime fairly ^ 

Thus, a man commits a crime. He has not the faintest notion of 
what the ingredients of his crime may precisely be, what section, of 
the code will apply, and what punishment he may ultimately merit. 
Almost m the same position is soaety. Provided the law is in con- 
formity with the prevailing moral conccptiijns of the society, both the 



individual and the toacty will know that a wrong has been done. 
Soaety as it does now wants the individual to be dealt witiu Then 
the matter goes out to soaety s agents who are m the of experts. 
The ]udge finds out what wrong the man has committed and for bis 
reference the judge has the Penal Code. It gmdes him m assessing 
the enormity of the crune and m imposing the punishmcnL 

Hms, I should think the pnnapal penal code most reflect the 
prevailing moral values and the punishments the deg r e e of mnal 
approbatioiL Although grave consequences will be iDvolvcd, every- 
body shall be accountable not under any such legal fiction but m view 
of the &ct that a wrong has been done and society is conscious of at 
least this much. 

Thus, soaologically crime u the infraction or violation of estab- 
lished or codified custom or pubhc opuuoa at a given tnne. In this 
sense, It IS always a shifting thing a part of which always stretches 
ahead of legal enactments legal enmea always embrace certain forms 
of conduct from which the odium of disapproval has fallen away 
Hence, die law should keq> pace with public ophilon pablk optnlon 
cannot dhig tenaciously to old laws. What will move pubhc opinion 
u a variety of things, the sumtoctl of which may be termed progressive 
devdopenenL 

The quaxHcnminal acts do not mvolve such gnvt consequencca 
and people will acquiesce if it u pleaded that one can leam at one t 
cost. 

In these views of the matter I think we can leave out many 
pedantically didercntuted sections merging them under a covering 
one, allowing scope for the judges lo use thar discmioo Nor would 
there remain need for imagining forms of crime not prevalent at the 
time, merely because they may come to prcrail m future. As a matter 
of f act , too many threatened pumshrocnti create indifference One 
must not imagine that every coarse or vulgar act, eve r y little violation 
of nght, may demand suppression by punishment. The state, like the 
individual, must leam to endure many minor ineqvutics it must re 
member that the world wiH not immediately come to an end and it 
must have oDofidcncc in the firmness of ks own position and id the 
natural effective jiowcr of moral opimoot. Where there is a pn>- 
gresiTTe Increase of penal statutes or of the seventy of the penal iiamtcs 
It u not well for freedom. 
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As Sir James Stephen observes, the reasons for having £c\vcr 
laws are ohvibus By extending the sphere, we make life most m- 
tolerable All mankmd would be criminals, and most of their lives- 
, would be passed in ,trymg and punishmg one another for offences, 
which could never be measured and compassed rightly 

I have been playing for sometime with the idea that perhaps a 
far less cumbrous penal code for all-India could be devised by provid- 
ing for the few fundamental offences and then leaving them to be 
combined where necessary For the general Penal Code I would enu- 
merate the offences that have been traditionally and almost universally 
considered as crimes as opposed to the quasi-cnminal and ever-increas- 
ing minor offences which should be included in a compendium of 
minor acts 

A code should be amenable to additions and amendments as 
deemed expedient from time to time but it should be thoroughly 
revised after a suflEciendy long span of time, say, every fifty years, 
from the angle of view of progressive penal philosophy and allied 
social saences. 

A code is a guide for society’s agents Soaety will be guided in 
Its conduct by ethical conceptions and moral values which the law 
will only reflect and not impose. Both will be changing and law 
will follow the prevailmg conceptions of social conduct and not 
precede them 

A re-exammation and revision of the Indian Penal Code will noL 
necessarily involve India m fabulous costs She would be m no need 
to indent for brains from outside A small commission ,of eminent 
jurists, judges, lawyers, and criminologists available m India already 
will adapt a new code far m advance of the present one It will have- 
the advantage of consulting advanced codes of law of the world and 
an experience of havmg worked the present Code in India for about 
a century now Happily, the High Court Judges have pronounced 
views from time to time, all of which are on record These views will 
be of great help The Commission will also take account of the pre- 
sent condition of hfe and society in India In view of the expected 
federation, it will be wise, nay incumbent, to have on the body of 
the Commission enlightened representatives of the Native States 

I earnestly wish the matter of revision of the Indian Penal Code- 
be taken up early The' changes in the substantive law will ncccssi- 



AS mimencil tables to be learnt by rote, or superstrtiously as eternally 
valid ccanmandmcnts revealed on a rock. 

In saying so, we are by no means bebttting the aduerements of 
tbose master-minds that have given os a beautiful axle and one which 
was far m advance of most of the codes of the world at the time. We 
are only maintaining that natber Motes nor Macaulay could Icgislate- 
for all time to come. 

I would be glad to hear or read discussions by others interested 
m the topic of the present discussion, papers and jonmals joining hands 
as well, and to sec the a cc ent u ation of public opinion m favour of a 
thoroughly recast and completely r e nsetl penal code for Tndk. 



Towards a Kew Penal Theory 


J. M KUMARAPPA, M.A., S.T.B , Ph.D. 

(Professor of Social Economy m the Tata Graduate 
School of Soaal Work, Bombay). 

T hough cnme is as old as society and punishment as old as 
crime, yet our conceptions of crime keep changing with the 
■changing civilization This is but natural Social values undergo 
change in the course of time, and as a consequence, new cnmes appear 
while some old ones disappear from statute-books This aspect makes 
It clear that cnme is not something fixed or immutable It is relative 
and the sort of conduct penahzed by law depends upon what legis- 
lators regard as requiring legal protection 

The recognition of the relativity of crime has helped to turn our 
attention from crime to the criminal Beccana, the founder of the 
so-called “classical school”, maintamed that punishments for the same 
ofience should be identical, and that the only justification for pumsh- 
ment was its influence as a deterrent to anti-social conduct On the 
other hand, Lombroso, the famous Itahan crimmologist, believed that 
there was a distinct cnnunal type, that the criminal was born, not 
made, and further that there were certain ‘stigmata’ by which the born 
cnnunal could be recogmzed Though Lombroso’s theory has now 
become more or less obsolete, it did help to direct scholars to the study 
of the criminal rather than the crime 

Dunng the last century thousands of scholars, — anthropologists, 
psychologists, psychiatrists and sociologists, — have been engaged m a 
search for causative factors in crime They have compared criminals 
with non-crimmals with respect to intelbgence, physical traits, habits, 
mental abnormalities, emotional stability, personality traits, habits, 
social attitudes and environment. They have studied fluctuation ©f 
crimes in relation to economic, climatic and cultural conditions 

j 

As a result of their ceaseless research, we have at present valu- 
able books on criminals, delinquent youth and the causes of their 
oSences We now recognize that mental defect, suggestibihty, physi- 



cal defects, certain mental doeatet, mental conflicts, dcfioenaca of the 
*'moral sense** cicmive vitalitjr habit-fonning drugs, heredity broken 
homes, irreligton, lack of rccreanonal facilities, jovemlc “gangs** 
poverty child labour mobility onanploy m c nt and So forth may cause 
an individual to commit a enme. 

Crime, however is not the result of a single factor it “spnngs 
from a wide vancty and usually from a mnlnphcrty of alternative and 
con v ergi ng influences.** Crime u the “joint product of an mdindail 
and a toaal factor ** or as W I Thomas eapi ess es it “of an attitude 
and a value** The personal caoscs of crime arc those whid) 
m the mdindoal but which ordinarily do noc give nsc tn op anu 
soaal act unless there u something in the environment to stimulate lU 
Modem methods of crane reduction are therefore not only preventive 
but therapeutic The former aims at the removal of stimulants of 
errme from the environment, and the latter at the cradicatioo of cn- 
mmfll tend eng es in penonr to whom it is already manifest 

Th e new penal nhilosophv. which rccpgnjics_the socul and p sy 
cbolo gi J factors mvolTed, has rcvolutioniied the concept of cr im e 
audTias provided a oew goal to hirmanitanao and reform movements. 
As a result, the worst abuses m penal treatment hare ben corrected 
m p r o gr essive ccpontnei of the world. In response to the donand for 
correctional treatment fitted to the oflenden need as rvcli as to that 
of socKtj m d e te nnmate sentences have been mtroduced, probation 
has been made a substitute for unpnaonment in the case of certain 
dasscs of offenden and the institution of parole has also been created. 
The Very cooccpc of crime has undergooe great modifications. Special 
courts have been set up for the cnminaliy insane, the dcfcctirrs, the 
jgvenile dehnquent, first ofleoders, women oflesders and rcadiTisii 
These arc all ocw trends m penal reform In these directions expen 
ments arc being made to dis co ve r the best methods of crime pre^w 
non and of refonning the crraunaL 

Unfortunately m Imha punishment, and not pim'cnuon, stiU 
absorbs the major portion of the actirmcs of the police, the court and 
the prison. In the Jails, the young and the old the begmoer and the 
habitual, the petty offender and the senous criminal, the sick ami the 
healthy male and female arc found confined. It is, bov.-tscr encou- 
raging to note that in recent yean some innorauens hare been loifo- 
dttccd. We hate now juvenile coom In some ciua the probation 
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s)-sicm \\ix<i been ^dop^ccl here nnd there, some reformatories ln\c also' 
been brought into being All these arc meant to make the penal sys- 
tem more progressive. 

But we must bear m mind that all these will remain largely .as. 
pious aspirations wathoui a proper penal philosophy to integrate all 
our progressive measures, to re-examine them and modify or dcvclo|> 
new programmes to achieve the goal in view The new penal philo- 
sophj must become the common propertv of ever) one who has any- 
thing to do with our penal s)slcm Until then the new steps we t.akc 
will not lead us to our goal, and the jjolicc, the court and the prison 
will meet with little success in reforming the criminal and reducing 
Clime , 

Much of our failure to rehabilitate the criminal is due to this lack 
of a new penal theor). Our penal system is built on the old principles 
of Rctribuuon, Deterrence and Refonn, The rctributory principle is 
based on tltc idea that society should, as a matter of moral justice, 
make the criminal suffer in proportion to the enormity of his crime 
It advocates a kind of moral “conapensation for injury wrought” But 
It js not cas) to apporuon punishment according to crimes commuted, 
since ever)' act arises from a complex senes of incidents and influences. 

Similarly, the principle of deterrence has been found wanting 
Fven now it seems impossible to say with certainty whether deeds of 
crime have been lessened by the experience or fear of punishment. 
The figures of repeated convictions do not suggest that imprisonment 
deters In Massachusetts in 1921 of all the prisoners sent to the vari- 
ous instituuons, 513 per cent, and m 1922, 55 i per cent were repeaters 
In Wisconsin in 1920, of the inmates of the State prison 45 per cent 
were recidivists So also readivism features promincndy in Indian 
criminal statistics In Bengal, for instance, 22 39 of the total number 
of convicts admitted were repeaters These figures show that a great 
bulk of modern crime is being persistently repeated by the same per- 
sons, and that punishment does not deter them Even if deterrence 
does operate, is it a healthy influence for the mdividual or society? 
Deterrence docs not improve character Fear of the consequences 
may prevent the committal of a particular act but, if the attitude of 
mmd IS not changed, the repression of anti-social conduct in one direc- 
tion will only find expression in another direction. ‘ 

* { 

If we now turn to the principle of Reform, we find that the 
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puruove and deterrent aspects of pnsoa treatment destroj a1mf>«t coov 
plctdy the effects of the few influences wiuch arc mMny to be reform- 
■ativc. Represnon and fear the traditioiul methods of rcSonn, 
but fail to bring about the desired result, “if tou are to pUmsh a 
rctributivcly” says George Bernard Shaw “you must mjure If 

you are to reform him, you must improYc him. And men are not tm 
proved by injunei." If we are really sinccie in the object of refoem 
the moOTCS of punishment and deterrence must be entirely 
from our treatment of pruoncri for the ever increasing numben of 
repeaters clearly show that these methods have served htllc, if any 
useful purpose 

'Hie new penal philosophT compels ta to looL upon the cnm inil 
05 a sick man, and to give him individua laifd rTy atmep L In other 
wrads, it instni^ us to approach the problem of noonl ill-bcahh just 
as we approach the problem of physical or mental iUdscahh, that is, 
to te^ to cure the criminal by personal treatmcnL Besides providme 
tndividnahzcd treatment, we should seek not only to itmorc the soaal 
causes of crune hr public preventive measures, but also to isolate the 
cnminak whoiever necessary until he ceases to be dangerous to 
soaety 

To thrs end, we most refonn the pobcc, ibe court and the prison. 
TlYe police system must be soaalixed, and pobcc w o m e n must be 
-appointed to deal with juvenfle ddioqucnts and women offenders. 
-And the police officers, men and women, who deal with enme aod 
mmmals, must be well grounded in the fundamentals of sociology and 
psychology and also in the essentials of soaal work as applied to 
police scmcc. Such traming should be given not by police depart 
mentj but fay the Umreraty or the School of Sooal Work. The police 
methods of arrest, detentroo and the like also need to be reformed. 

Further the legal aspects of the court procedure h much over 
emphastxed m our country Since the criminal is as much a psycho- 
logical and social problem as he ts a legal problem, the important thing 
to decide ts not merely the queslwa of guilt or innocence but of social 
health or disease. Hence the fudicul admloistraffon should be ter 
mmated once gmh i$ estabhihed and proved. The sentence or diipou 
lion of the co n v i cted cnrainal should be placed m the hands of those 
more eapert than the lay court In matters of character and behavKwr 
analysts. Therefore the courts must be speciaGtrd and the /uicnHc 
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Court js a right •^tcp m this direction. 

Simihrlj’, %anous lyjxts of institutions adapted to the programme 
of individualized treatment must be established The defective delin- 
■quent must be cared for in an institution modelled in accordance with 
their distinct needs The insane must be sheltered in separate quar- 
ters The “normal ' criminals usually constitute the largest misde- 
meanant group, they arc amenable to a scientifically planned pro- 
gramme of correction The hardened rcadivist is probably beyond 
redemption and should be segregated in a separate institution 

Some of such special institutions can be made self-supporting by 
adding to them industnal and agricultural units In addition, each 
institution should be equipped with a hospital and attending physi- 
cian, surgeon, as well as psychologist and psychiatrist These changes 
cannot be brought about over night, nor can they be brought about 
hy sentimental social workers These reforms can be effected only 
•when the public is educated to sec the evils of the present system It 
IS high time that our colleges and universities, law and medical col- 
leges not only introduced criminology into their curricula but made 
rheir information available to the public 

Further, we need a Penal Research Institute to enlighten the pub- 
lic It must undertake crime surveys and make critical inquury into 
the operation of our criminal administration of justice, and provide 
^lentific information to the public based upon its findings Since 
enme involves social and psychological factors which go to the very 
roots of our community life, it is necessary to undertake a systematic 
5tudy of the social causes of enme, and devise ways and means of cli- 
minaung or reducing them When the pubhc is thus made aware 
that the present system “stores the criminal away for a few years to 
deteriorate, and then hands him back to the world to rob, cheat, and 
assault every weaker person who gets m his path,” then will come a 
demand for a better system of treatment based upon the new penal 
theory 
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Modern Trends in Penology 

Dr. K G RAMA RAO, M.A., Ph.D. (Lond ) 


P RO BLUMS of j'cml and prison pnctacs ln\c begun to 

engige the sertous nttcniion of the state and the community as 
subjects for ssstcjmtic study and expcrimcntatirm of a social and 
jnscliolopical characic'' for pat uiulcr lialf a century 'I here were esen 
Intorc no doubt trimes and criminals and punishment But there 
hardU c usted, if c\cr, an organised moNcmcni for j'nmal and prison 
refonn Xo such mosement could he attempted either with an> hope 
of success For until scry rcccntl) the ncccssaty foundation was lack- 
ing The recent advances in the psychological and social sciences have 
made possible the building up of a system of thought capable of ms* 
piring and sustaining developments in penal law reform As a result 
there has hern m evidence continual reorientation m our attitude to 
and conception of penal ideas and ideals and prison practices 

Yet a study of the basic facts of life would seem to lead naturally 
and inevitably to the conclusion that criminality is a permanent fea- 
ture of all organised group life The more closely knit socially and 
psychologically docs comibunal life become the more subtle and in- 
tangible IS the way of behaviour. In a complex social structure shaped 
as It always has been, on a trial and error fashion crime wave tends to 
become irregular, and the criminal mentality comes to offer increasing 
resistance to analysis and treatment 

This IS so for a fundamental, though simple reason The com- 
mon background of man includes urges, wishes and thoughts that not 
only are not all in accord with the socially accepted code of behaviour 
and conduct, but show an inherent preference to move in the path of 
least resistance Obstacles arc resented, or ignored, oftener than not, 
most non-chalantly The untutored or ill-tutorcd amongst us do not 
hesitate to spit on a public thoroughfare, or inside a railway carnage, 
when we arc prompted to do so by a physiological reaction, and this 
w'c do quite unmindful of the indecency or unhygienic effect of the 
act of spitting Or in a situation where we are face to face with a 
pretty looking woman do not most of us show signs of behaviour 
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Vihtch^ but for our tict and sccjc of dcconnn cnabbu^ u# to 
our reactions m aTilised garb, would be as trausgretooQ 

and punished? 

Now loaal aggression is possible, nay eren mcntahlc, be caus e 
iLcre IS social inhibition and control in the form of family mmmtiml 
and racial taboos^ — the mnumerable do a and doots Sooetal code 
of behaviour and conduct which p er fo r ix to accommodate them 
comes mto conflict with the smooth, uninhibited flow of personal 
psychic life. There is thus always the possibility of the occurrance of 
aoaal aggrcscon, (and perhaps also undue submission and co nsequent 
demoralization of tbc mdinduaL) Hcncc the imperatiTe need on the 
one hand to mvestigate the moovating factors of personal and g r o u p 
bchanonr m order to bring to sur&cc the underlying sooal and pty 
chedogteal maladjustment, and on the other to direct effort cooDoually 
to plan and institute preventive and correctioaal measures for com- 
bating for ce s, both personal and cemmonaJ that make for anti- 
sooahty as well as to meet the needs of a f^low up programme. 

Although die movement for penal and pnson refonn has come 
to stay yet I^tl consderatwos rather than considerations of mental 
and socnl hygiene would seem to pno nt y in the attitude of the 
pobcc and the magistracy towards these problems. They sdll teem to 
think and act in terms of fixiDg the rtsponsibihty for mme and 
punishing the crtminaL Nor u the reason far to seek. The primary 
function of the law making and law coforong agenoo has alaays 
been to protect so oety against aggressxin- Towards this end sooety 
m the course of its derdoptnent has progressiTely been hying down 
rules and regulations which a closer study would show to be the 
pooled, systematised and cnHifird thoughts and wishes and urges of 
the gcDcrabty of individuals comprising It. Whilst domg so it hai 
to Ignore the differences between indmduaU. For they arc consider 
ed erther insignificant and therefore of no eoosequence, or they are 
unwieldy of handlmg Side by tide provision u made for punishing 
transgression of these rules and regulations. 

But thae are questioos that an inquiring mind can hardly resht 
‘the icropUtion to ask. for instance, why an act of tranigretsion hat 
taken a particular form, or committed by a particular mdmdual wa* 

1 co mpe ma tory or sheer aggression. These and smubr qucsiioni ihc 
law maker and the law enforcer have so far nev e r asked. Bot they 
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'irc questions that a student of Individual fisvcholoj’) . or for tint mat- 
ter anj one who is intcrrsicd in the studv’ of man as man is iremcnd- 
c.uslv interested in for the sake of Ins science and for the sake of 
humanitj. 

Outside of ihcic arclcs, however, it would seem tlic social ia<;r 
worker as also the {>0*^0 ofttcial with progressive outlook is beginning, 
to ajiproadi the jxrnal and prison problems not only on an enlarged 
soaal basis but from tiic standpoint of Individual psjcholog) as well. 
Tlic state as also the communitv still claims and „ncts wiili die full 
ronsciQusli^s~of 'tbc~~r rght and dut) to vclf-p rotcction At the same 
time IhcTcir^r^mg rcalisTtion of the need to prepare the social 
aggressor to lead a free life in common These, in essence, arc the 
twin objectives of the modern penal movement There is a philosophy 
behind tins movement, a penal philosophy, if it mav be so termed, 
that considers crime a si>cnl conce pt and an act of criminality a d e- 
fence-offence rea ction directed against onc*s own self as not i nfrc- 
quentij also — but on surface considerations aivvajs against the com- 
muniiy, or rather against the ngiditj and gcncrahiy of its injunctions; 
the criminal a social aggressor — an individual per sc, not a type, and 
punishment a correctional procedure through institutional maintenance 
w'o'k The mode rn penal movement profe sse s to und ertak e the st udy 
and investigation of the f actors in the pers onal__and_socialjifc__o|_indi- 
viduals and groups that arc respon sible for inducing crimc-m indcdn css 
ar different developmental stages It is thought that the accumulation 
of Bate would”cnablc us to anticipate the probable situations that arc 
conducive to the commission of acts of crimmahty. An accurate 
knowledge of these situations (in this ease the degree of accuracy be- 
ing determined by the limits of social experimentation) is essential to 
guide us in the manner of dealing successfully with the social aggres- 
sor, which IS possible if we have suffiaent insight into the forces or 
tendencies in the personality make-up of the individual and m the 
make-up of the society that arc responsible for social aggression, and 
whether they arc amenable to treatment The ultimate aim is to 
bring about saner and more stable social and psychological relation- 
ships between individuals and between groups thus lessening the 
cause for fncuon and conflict in our personal life and outside, in the * 
wider field of community and national behaviour and conduct 

The modern movement has tended to find expression (i) through 
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legisIitiTe mcamrtx of a judlaal character like the md ete nnicate and 
Conditional sentence, smpended exeoitioci, release on rcogniboa and 
on probation, release on parole, etc, (a) m the orgarusation and work 
mg of the preventive, inttrtutioQal and nftcrore programmex. and (3) 
by means of educative propaganda 

The question naturally onscs are the efforts of the state and of 
the expert on penal and prison matters as wdl as of soaal v-elfirc 
assoaatioos showing results mdicatnr of the degre e of control gained 
over the inadcnce of crime? Arc \vc any the nearer to our goal of 
assessing the success of the movement in tenns of individual rchabili 
tatioo and not pnmanly community protection? In the West the 
modem movement has made steady progress, though in some coun- 
tries temporary set backs have been registered. This se ems to be due 
m the first instance to the slowness of the criminal law development 
to cope Viiih the problems as viewed from the standpoint of modem 
penal philosophy Secondly the tremendous expansion of the area of 
human bchavioar and condua and the relative enpreparedness of the 
agctkacs of the family and the institutiom of religion and community 
opinion to control and r^olate it. Added to these may be the lack of 
inituQve and resourcefulness on the part of the state and the penal 
assooaaons to make the public understand the modem Drods in 
penal and prison matten as well as the purpose and eperatme of ihc 
modem penal and prison madunes) 

In our own country prison praanes have been rccerring for some 
pears now considerable attention in prison official circles. The pmon 
heads ra the pronnccs have met and have disnmed pmoa matters, 
but primarily from the standpoint of prison admlntstrabofi. This 1$ 
understandable. The prooo official has had sexy httle or none at all 
the ne c es sa ry badtground of theory Mth the mull the modem 
tendenacs w ere left se v erely alone. 

With the aditm of provincia] autonom) however in some pti- 
vinces notably in Bombay and the United ProMnccs penal and prison 
matters came to be Mcwod m the bghi of modem penal thought This 
phase of the public awakening (there was an earlier phase which ran 
co ncom itantly mih the interest the prison offleul shower over prison 
matters, and which nas dominated by the scntimcntanst reformer) 
registers a land mark in the country t progress m the dircetjon of 
making the penal poliaci and practices sdeniific cffioeni and humane 
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Two things may be said largely to ha\c contnbuted to this The 
sentimentalist prison reformer is being slowly but surely swept clear 
of the field But what is of greater significance, a serious beginning 
has been made in organising social effort and in professionalising the 
personnel responsible for directing and guiding that effort Further- 
more the claim of science to deal successfully with the penal and pri- 
son problems is winning recognition in ever increasing measure 

To the achievements of the popular governments in the provinces 
belong events like the expansion of the scope and functions of the 
Bombay Children’s Aid Society, and improvement in its probation 
service, introduction of adult probation and the establishment of a 
Prison Officers Training School in the United Provinces The inter- 
est and effort of the popular governments in prison and penal mat- 
ters haxe combined successfully with the interest and effort of the 
leaders of saentific and humanitarian thought in bringing about the 
establishment of the Indian Penal Reform League, and active mea- 
sures are being taken to form an all-India association of Probation 
Officers, an association for the establishment of mental clinics as 
adjuncts to educational and correctional institutions and a juvenile 
research bureau 

Thus the modern movement m this country has begun to spread 
Its ramifications over a wide field within the short space of three 
years Its future is assured For, from its very inception, it has at- 
tracted the serious attention of eminent jurists, prison admmistrators, 
scientists and trained social workers Provmcial governments have 
not been slow either m rccognismg the soundness of Tts backgroimd 
and practicability and utility of its recommendations This is parti- 
cularlv so in the matter of handling juvenile problems 

The principal agency through which the modern movement in 
India may be expected to achieve its objectives is undoubtedly the 
Indian Penal Reform League The history of its beginmng, its aims 
and objects and how it proposes to tackle the several penal and pnson 
problems in the near future are set out m the address of the Convener of 
the first All-India Penal Reform Conference, which is printed else- 
where in the pages of this volume It is true the Indian Penal Re- 
form League has begun its labours at a time when events in the coun- 
try are beginnmg to show signs of actmg as damper on the social re- 
constructive movement But the spirit of experimentation has come 
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to fUj and orginued tboo^t u bang bmiL Mofcorer there has 
been no lack of zeal on the part of the pubbe ^vorkc^ It u to be 
hoped that before long the pr w nr ctm^ct m the Indan uniatioo 
would be rcaolred, and that there would be apprcooble leatenmg of 
the tension to ensure, as before, co-opennon with the actmtie* 

of the public bodies and indiTidual srorkers in die catuc of penal and 
pfuoo refenn. 



The Treatment of Prisoners. 

B> 

PANKAJ KUMAR MUKHERJEE, 

Ad\*ocatc, High Court, Calaittaj Sccrctarj’, Bengali Institute of 

Soaolog). 

T he conception of right founded on relation to public good ought 
to be the criterion of punishment TTiat criterion alone gives- 
rise to a “just punishment". Tlic signification of the term “just” 
ma) be said to exist in the complex condition of an indnidual in 
society for the realisation of his capacity of contribution to the social 
good If the former conception of social good as the criterion of 
punishment stands confirmed then no other thcor}' besides that of 
reformation should be such as to emphasise more on the subjcctisc 
reforms llian on a mere physical restraint The science of jrcnology 
is based on the subjectue personality and its reformation through the 
creation of environment and the treatment of the mental and physical 
maladies • 

Socialisation of the prisoners is the fundamental principle of 
penal treatment in theory and practice Crime being a social pheno- 
menon society cannot possibly avoid its responsibility in treating the 
dchnqlicnts in a rough-shod manner The offender should be made 
auare of the violation of a right or omission to fulfil an obligation to 
society for which the punishment has been inflicted upon him In 
truth the man must be gi\en a chance to think and revise his decision 
if he be wrong othcnvise the very ideal of reformation will be frus- 
trated ** It should be recognised at the same time that the person 
m power may utilise his position to put an innocent person under 
the suspicion of society at large to satisfy his thirst for revenge It 
may be said with impunity that society can and actually does put thc- 
reformers to innumerable troubles for their attempt to bring about a- 
change m the prevailing order of society It is an empirical truth as 
well as histone fact that the ordinary man cannot stand the idea of- 
a rapid change in which they apprehend a loss of some matcnal pros- 
penty. ’ o 

* Dr B K Sarkar Political Philosophies timee (I906i 
For other reference on this subject see— 

•• By the author,* Punishment” in Panchajanya (Chittagong 1934) 
Saleilles’s "Individualisation of Punishment” (London 1911) 
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TTic tunc has already come to place the ideal of rchabflianon 
Txfore the penal legulation of our country In the nwh of Dr Benoy 
Kumar Sarkar the mith of the aforesaid statement has been realised 
by the Indians as well, he rclata that "Without reference to bow much 
of the liberal recocnmendatioas have been implemented it is proper to 
obseryc that the Indian nund both ofBcial and non^fHoal, was pro- 
-foundly uptodatjsed m the catcgoncs of cnminology and penology on 
nccount of the labours of the Indian Jails Committee."* Many of 
the provinca ore up and doing for the improTcmcnt of the pmen 
<Doditioci. Some of them may be chscussed here for the sake of our 
knowledge of the present condition so that one can chalk out the path 
to progres s . TKe kgulaooa has been so ad%-anced since 1500 that 
<inc can 'easily attribute that it is running in the lines of reforroauon 
The Local Government has got the pow er to grant to any person 
under sentence of penal servitude which may be indicattd in the 
liceme. The license can be al t ere d and revised by such Local Go\ 
cfoment as well.** When such beense remains m force without 
1x105 revoked, the Ucensee shall not be liable to impruoorecm or 
penal servitude by reason of his sentence, but shall be aTowed to go 
and remain at Urge in accordance with the terms of the license The 
MoUuoa of die eemis of the beense shall bnog bim again within the 
purview of the recommitment. It u laid in the Act that when the 
licemec under section ai of The Pnsooen \ct ( ^cx III of 1900) be 
jillowed to remain at large and he violates any conditxm so specified 
<x knowing of the rcvocatioa of the beense, oeglec ts forthwith to sur 
render himself or conceals himself or endeavoun to avoid arrest, be 
shall be lablc upon convictioa to be sentenced to penal servitude for 
o term not exceeding the full term of penal scrritude menttooed m 
the onginal aentcocc. 

With regard to the lunatics, there ts a special prondon for treat 
■ment in the Act stated above Section 30 of the said Act states that 
-nhere it appean to the Local Government that any person detained 
or imprisoned under any order or sentence of any court is of unsound 
mind, the Local Government may by a is'arnmt setting forth the 
grounds of belief that the person is of unsound mmd order his rt 
irtOT^l to a "«4ufn_ of other place of safety within the prorince 

Dr B. K flarkar •‘SocloloitT ot Cninei and PonUhraent** In 

tbe CaleotU Review Jan ltW7 

Tbe Frtsonen Act (III of 1000) u anended qp to 10^ 
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The patient js kept under treatment by the qualified medical officer 
till he IS certified to be free from the mahdics 

Ai the con\ict labour is \va\ing on the one hand, the complexity 
of Its administration is becoming keener on the other. The truth 
according to the modern science, which recognises avork not only as 
a therapeutic means but also as a social means of rc-cducation and 
treatment, is to bring back the normal lift of a delinquent The ab- 
normal number of the liliicratcs among the Indian convicts is really 
appalling Tlic discussion of the statistics of the prisoners (.as print- 
ed on page 95) ma) prose that illiteracy stands in the w.ay of rehabi- 
litation in the proper sense of the term in India 

It mav he noted that though work is an essential element in 
the socialisation process of a consict it should not be of such a nature 
aihich baffics the eer} principle underlying it 

The interpretation of the term “work” has been made differently 
in different countries Japan includes exercise, instruction, appearance 
before the court, c\cn the interrogaUon by the outsiders within the 
category of work But the same has been taken to mean by the 
authorities of the Swiss Cantons as the w'ork of the free industry 
alone With regard to the hours of work in the prison there is con- 
iradicUon of opinion Some arc of opinion that the hours should be 
varied according to the nature of the sentence so that a proper cor- 
rection may be cxpiccted Others arc of opinion that there should not 
be any difference of period of work which may tell upon the mind of 
the prisoner The maximum hours of work m England is ten The 
Berne Commission basing on the minimum standard rates has insisted 
upon fixing a maximum period of work which may vary according to 
the nature of sentence In determining the period of work the nature 
of the convict as well as the nature of work itself should be taken mto 


consideration Along with it, suggestion may be made to make an 
investigation of the physical capaaty of the convict to bear the strain 
of work With regard to the question of relaxation of the prison 
labour the Berne Commission has recommended that every pnsoner 
•should have the opportunity of satisfying the needs of his rehgious 
life In Amenca Sunday is observed as the day of rest Certam day 
is preferred to be kept reserved for the betterment of the oudook of 
the prisoners ** 


Buggies— Bnse Prison Keform at Home And Abroad 

The Annals of the American Academy of Political and Social 

Science, Sept 1982 (Prisons of Tomorrow) 


\ 
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Rch*b3iution or *odjilu*tioo calb foe trraagcmmt for 

the loaety people to mix with the convicts so that the idea of thar 
sepamDon nuj not be imprinted on their mmffi The idea 
of gotng bade with a dean hand and their acceptance by the so cie ty 
^ be emphasised. The mental degeneracy of the mmates should 
be carefnDy avoided by the authondcs. Society on the other h«nd 
should be so formed as to guide and sympathise with the criminals 
so that they may get an c^ipoftanity to a real member of the 

society and oSer semee to it when they go 

The method of treatment should be such at to remould i;be cfa a 
lactcr of the offenders by soenufic individualisatioo ^ productive labour 
^d a sodai eovironmmt. 'Hie treatment should include phyncal 
exenase, mental and psychiatrK study and the ramng of the outlook 
of life. It requires an expert and sympathetic personnd — capable of 
noting the signs of reformatioo as distinguished from hypocritical 
unitatzoai at the same time be u to inculcate the adaptation of toaal 
life along with the adapcaaon of the pmon life.* 

Experts m posoa reforms cannot be had out of B.C.S or I C S 
or from the offical stafi It requires a spe cif study of different sub - 
t tfti allied 03 the scientific creanneot of the ddio ouents As the* 
C*I D tn s pectofs require rqpilaf training for thor^lfipment during, 
thar prohatioocr period so also the Pruoo OHxials should get a train 
log for the most delicate of rdonmng the untramed and ni^incd 
group of people. Prison ofhcuJ should indudc the svarders also who 
require training speaaHjr mteoded for the guidance of the cooiku. 

So long we remained in an age of ter r or and do sympathy but the day 
has been dawned when humanity has the upper hand and it is f>ovr 
trying to give shelter to the criminals even who were treated as the 
oufeastes of loactj Italy has now taken the important lead in the 
hue of pwul reformation Amcna is fait proceeding in hnnpng 
about the best part of human life. England U also running in the 
progressive bnc of thought. Should India be lagging behind a ctn- 
tuiy back? It u high oroc to organise such an Insutuuon which may 
ImtTDct the ofBcuI staff of pnsooj in the soenufic bne to handle the 
oeliriqucnis. A labora to ry should also be attached with the imutti- 
ticn for the practical study of actual eases. That sort of IniUtu- 
oon alone can serve the purpose of prepanng the best personnel for 

* Th« Annalt oi the American Academy of lolitkaf and 
Pcisne*. Sept 1032 (Friaona of Tomorrow) 
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,i<!mi[u<trstton ol the rt prtMux (he Iwsic principle of 

{''•nil jr^orm li (he tnclivniuilt'Kion ot (hr tlclinqucnts it enn nc\cr 
{' jviwjhlc ujtlunst tfaincJ {Kr^o.u ’I hc\ on^jht to Ik* so tx]uip|>ctl as 
Jo l«c ,n A {'c'MJio I (o t^ricrintrr anil prr crilx: each of (he prisoner 
rh uo'k that t !t t.ntrh he can rcah'c hiv ml jcU’A 
llic foMnv'inp snhjcriv nia\ prc'^rtlytl ns the minimum course 
io’ thr traitunp of tlir ofiiccn — 

I5t Year. 

(l) Tnchnlops (Practical) 

(i) l5!o'np\ (lUnlimrntar) ) 

(3) Kinderparten hutrm 
(^) 'Il’c mode of 'Pfcatmcnt 

and Year 

(1) Cnmitnl \mhfojaolop) 

(2) Crmunolop) 

Case stud) (obiccti\c). 

n»csc Mih]ccjs can he studied within two )cir< after the com- 
pilction of V Inch a certificate can be issued to make the examinee eh* 
:j:ihlc for work .\lonp; with this suggestion cm be made for the train- 
ing of the special workers l>oth males and females for the guidance of 
the juacnilc offenders Arrangement should also lie made for the visit 
of different reformatoncs and prisons of the aanous countries of the 
a\ orld 

With regard to the methods of rehabilitation of the convicted 
persons it mav be said w'llh impunity that the social indifference and 
■callous attitude stand in die way of the realisation of the ideal of the 
reformers Thc'c should Irc training of each of the responsible mem- 
bers of society as that of the prisoners m the camp To the objective 
conditions of the social environment w'hich arc m themselves hostile 
to the freed prisoners, if there would be added negative subjective 
conditions determined by the lessening of sociability through the pre- 
ventive mcasu'-es by which he has been surrounded, then a totality of 
ainfavourablc circumstances grow up to prevent the execution of 

• For special reference as to the reforms of jails see Oppenheimtir 
Eationale of Punishment 1913, Ruggles Brise Prison Reforms 
at Home and abroad, (London, 1924) Annals of the American 
Academy of Political and Social Science (Philadelphia Sept ) 

Dr B. K Sarkar, ‘ Sociology of Crimes and Punishments” 
Calcutta Review Jan. 1937 
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pimuhment from baog oscfol either to the priKtaer or to soacty So^ 
two things arc e ssen tial for the creation of sooibthtjr of the coniKXt 
niimclf — ^Wofk and EnnroomenL 

In respect of the system of the work of the convict labour the 
Quota system has been adopted by the oviliscd nations of the world. 
The task system or the quota sys t em implies nothing but an assign* 
ment by law or by prison r^ulatiom of certain daily or weekly quota 
of work fixed in advance for each pnsoner The quota ought to be 
baaed on the average productive capoaty of a healthy prisoner who is 
acquainted with the work. Another method of determining the quota 
consists m ascertaining the physical and mental ability of the convict 
to guard against any monotony of work, because the stereotyped work 
a5ccti the psychology of a prisoner Proper reformation cannot be 
earned mto effect under a ngid disapUoary system. Duapbne is to 
be dealt with only in an excepoonal case because it may lead to turn 
the pruoncr a blant and thapclcxs ooc. 

In addition to the oantre of the w*ork it may be said that in accord* 
ance with the new methods of penology we cannot forego the svstqn 
^ pavmmt. * The treatment of mind requires it badly that remu* 
neranon tbould be o ff ere d for the work done by the prisoner Id that 
way they may leoni and get into (he habit of coming by honest labour 
From the aspect of soaal arcumstanccs it u also josufied becaosc the 
coQVKt will not hare the fhanrp of thinking that he is dissocuicd 
altogether from sober eanronmeot of soacty Thus the ruuseus 
atmosphere of prison life and its sordid dimnctiDn with society may 
be overcome. Lastly they should get an opportunity bf beuig inituied 
mto the atmosphere of work a-day bfc Thus soaaJtsation and mental 
rcfonnatioo can be achieved at one and the same time. 

pmsoaraatiu ts another important factor which affects the life 
of the prisoners more seriously than any other factor It consats in 
the association of the pfisooers and the atmosphere of their w ork 
Association in the post-eoonction and that of the pre-convictioo penod 
bong about a lot of change in the bfe of a pnsoner In accordance 
with jbe different stages of the refor mation of a convict the prHont arc 
prinapally dassificd in three forms In Prussia The first ii Entrance 
pnsen. The second ii Advanced Prison and the iWrd is the drs- 

br the writer **Inteniat!eDaI FHaon Leglilation wltb apeeUI 

Beference to Jjabonr* (1^51) pp. 11 I** 
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charge prison. Those principal prisons are again divided into differ- 
ent groups The Entrance prison has been sub-divided into seven 
groups They arc (i) Educational Reformatories, (2) Convicts for 
petty offences, (3) Short Termed Convicts, (4) Special Camp for the 
Adult Offenders, (5) Incorrigible Offenders, (6) Feeble minded Cri- 
minals, and lasdy (7) Political Offenders In those prisons special 
care is taken for the mental condition of the convicts and the elimi- 
nation of the incompatible companies From the very nature of the 
classification of the prisons it may be observed that a good deal of 
caution has been taken to select the association of the inmates of the 
camp The juveniles are not allowed to mix with the hardened cri- 
minals neither the political offenders are permitted to come in contact 
with the offenders for petty cases 

In Italy the prison camps are generally situated in the free and 
open area where the natural beauty is prodigious The beauty of 
nature when combined with the best method of employment produce 
a salubrious effect Thus the convicts begin to imbibe the habit of 
better outlook of life It is an undeniable fact that there is a type of 
hardened criminal who cannot be cured under the ordinary treatment 
of prison life Scientists prefer to keep them in perfect isolation so- 
long their wrongs are not cured perfectly 

It IS necessary for the sake of classification of prisoners in the 
same camp to make homogenous group An introduction of the Pro- 
gressive System in prison treatment may bring about a good effect. 
Progressive System implies that cases which require disciplinary action, 
may be relaxed gradually as they show signs of reforms and readapta- 
tion * 

Juvenile offenders and their treatment call for special attention of 
the reformers Instances of the advanced countnes like Italy show 
that private organisations like the National Association for the pro- 
tection of the Maternity and Infancy, the Avangardisto, the Piccolle 
Italiane have done a great help to the countries’ cause Private orga- 
nisations on humanitarian line for the upliftment of the fallen are 
very scarce in our country The establishment of the reformatories 
like the Borstal Institution of Bankura as well as that of the Ahpore ■ 

• The Annual of the American Academy of Political and Social 
Science, Sept 1982 (Pnnsons Of To Morrow) 

• By the writer ‘‘International Prison Legislation with snecial 
Reference to Labour" (1934) 
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ATC the e ff c ct i of Government actioii. If proper guidance under tbe 
trained and lympatbctic persons could be given to the iimutei t hen 
a better outiook would have been produced. Inspitc of the handicaps 
existing at the present moment we should try to OT er co oe them and 
proceed on and on. Some of the supplementary actions may be 
effective to realise the goaL Well furnished Kbranes meant for the 
young boys and instructive ;oumals arc essential for the improvement 
■of the inmates. Outnders should be allowed to visit the reformatones 
more frequendy than at present. Sympathy and good t*lV« are cssen* 
tial for the recovery of sooalisatioii. Lectures and educative films 
Are also counted as the nact line of defener against dchnquency 

Tlie problem of jovemle offenders u not an easy one to be treat 
cd m a short space or m a haphaiard manner It rttjmres a special 
study a good deal of equipment for the scientific fine of work. 
£Ten the most advanced countries are m the experimental stage rather 
than retching any final formula. For the sate of humanity wc can 
not for^o the treatment of our hrothen who have been chanced to 
■be kd astray The whole social force should be coocentrattd to bring 
about the talvanou of the poor and unfortunate. 
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(StaDstical Abstract for British India 1926-27 to 1935-36 pp 271 ) 



The Problem of Under-Trial Detention 


By 

ABUL HASANAT, LP., 

Supenntendcnt of Police, Rajslialu, (Bengal). 

A t the very outset, I must make it clear to all concerned that the 
views expressed in this paper are entirely mme own They 
should be construed as an expression of opinion by a pnvate research- 
ist who IS only callmg attention of the Indian Pubhc and the Admi- 
nistration to the problem of under-tnal detention 

An outstandmg feature of the crnmnal law is the penal sanction. 

A criminal is brought to justice and dealt with according to law. The 
course usually ends m infliction of a punishment or its equivalent 

It IS beyond my scope here to detail how the process of rendermg 
criminal justice evolved I have done it in a study recently pubhshed 
and done it in some detail In discussing the problem under review^ 
we may start at the point at which a complaint has been made against 
a person or persons and the process of law has had a start It is also 
enough if instead of a specific complaint havmg been laid by a person 
against another or other persons, the agents of law come to suspect 
the latter on reasonable grounds. 

The first step may thus mean the arrest of the suspects or the 
accused and their intermediate custody or availabihty which has to be 
secured till they are tried out In a few cases, such as m quasi-cri- 
minal infractions, the accused are given notice or summons to appear 
on a fixed date or dates and in the meantime they remain free la 
many other cases, the need for detention before tnal arises 

This need arises from the fact that the person charged with a 
crime should be available for trial after the pohee or other agency has 
sifted the case against him In England and some other countnes 
arrests are put off for as long a penod as is possible Hasty arreots , 
are deprecated In India and perhaps France and Germany, the re- 
verse has almost been the case. I am not speakmg of present-day 
Germany where the prmaples of criminal justice do not come for 
much consideration. In India fortunately Governments have nmv' 
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taken nep3 against hasty arrests on a fait-or>tmsi basis and matters are 
improving Even then there wiU be need for undcr-tnal detenooo 
and the problem has ter be attacked to see if it yields any solation or 
palhadTC. 

The evils of unpruonnkcnt arc mamfolcL I have diacnsscd them 
ID my book- At the present moment^ however soacty has no suit 
aWc tubstimte for nnpnionmcnt atber It can only look for processes 
that will mitigate the evils. 

Wc know that prisons arc generally corruptive and espeaally for 
first offenden and young offenden. The problem of the undertrul 
pnioncrs takes its import from this fcwi. 

The under trial pnsoocn, some of whom are innocent and many 
arc ulumatdy discharged should rwit be huddled together or at any 
rate placed m the tame jatl as convicted ones. Thu is a matter of 
great unportance and u rccogmzed at such almost everywhere. It 
IS important m Indu where a large number of persons were and itiU 
are arrested on suspKaon or accusaboo donng the Mage ol police in 
%exbgaboQ and detained oil the cases art sifted and sent up for tnaL 
Unfortunately m the pok arrests were made uxlucncrumtely liberaKy 
and 10 heinous cases still meat to by way of striking terror into the 
hearts of posdble cnmuials Thu antiquated idea U being ducoun 
tenanced at pre sen L Almost the same state of aftalrs, or I should say 
worsC| obtains m the United States. Suthcrbnd Males that 60% of 
arrests m certam states m the United States result Tntbout proicruiton 
and m addition bet w een a third and a half who ore pro se cuted arc 
discharged without conviction He stales 

The polkr constantly break the law The bwi of arrests arc 
ngicfly /imifed hot cfie pcJicr ccemse thetr aufbcnfy with hffir cc 
fercnce to these limitabons and in viobticm of Uw Hopkins refen 
to iDegal arrests as kidnappings and in this sense the number of 
ktdnappinp by the pohee is thousands of tunes as great at the mim 
her of kidnappinp by burgbrs and rtbben- 

Wlth the present nwe by Gosenunents against hasty arrests 
a^irt in Inda arc bound to improv e - The qucsiion will, hott-cver 
remain open till Houses of Detention arc separately mainulncd- Soch 
Houses arc prisons only in the sense that persons arc tempoeanly de 
tamed in than but they arc by no meant penal mititutioot. They 
jhould be sharply differentiated from the btta and be much more 
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comfortable m-as-much as persons detained arc in many eases not 
criminals but merely defendants in criminal eases witli prospects of 
being dechred innocent 

A note of discord can here be struck by persons who do not rclisl?: 
the idea of providing any comfort for these people at all They may 
suggest that the case for there being hardships at this stage of deten- 
tion IS not so \ cry weak m-as-much as a large number of really guilty 
persons escape punishment on account of technicalities of lass The 
people detained, the) may contend, should, therefore, suffer at least 
this much of hardship as a deterrent to themselves and others The 
difficulty, hosscser, is that the innocent also suffer along svitli those 
and nobody should be so zealous that the people should be kept inno- 
cent by pumshing the innocent Tlie method again reacts badly as 
It has in India People ss'ill be so scared as to abscond during the 
period of enquiry so that in ease the police cannot send them up in 
chargesheet, they will have avoided much hardship by simply hiding 
themselves for a few days It is a remarkable fact m India that wanted 
persons in even trivial cases easily abscond to the surprise ot all con- 
cerned in bringing them to justice This practice has been due in 
some extent to the alleged rough handling on the part of the police 
and possibly the indignity of being locked up With a state ot affairs 
more in consonance with refined methods of treatment, people will 
be less scared than now in facing and answering charges 

We shall sum up mitigating factors of the evils of detenuon be- 
fore trial It IS most likely to interest the Indian public and the ad- 
ministration 

I The first and foremost thing to do is to reduce the number 
of arrests It has been a standing reproach that in many parts of the 
world the police make arrests on a hit-or-miss basis and sometimes or 
always, put forward the excuse that this might have a salutary pre- 
ventive effect No such excuse is valid A police investigation, as I 
have very strongly stressed in my book, should be looked upon as a 
preliminary step of rendermg criminal justice and should not be con- 
fused in any alarmist frame of mind with any other direct preventive 
methods We must admit that a certain number of extra arrests (jan- 
not be helped on account of the unavoidable frailty of all human in-' 
stitutions They should, however, be kept as low as possible 

Tlie summons may be substituted for arrests in many cases as is 
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taken »tq» against hasty arrests on a hit-ormm hasu and matters are 
improviDg Even then there will be need for undcr-tnil detenUoo 
and the problem has to be attacked to see if it yields any solution or 
palludTC. 

Hie erils of impruonment arc manifold. I hare discussed them 
in my book. At the present moment, howerer society has no suit 
able substitute for imprisonment citber It can only look for processes 
that will miDgite the enls. 

We know that pnions arc gcocrally corruptive and especially for 
first offenders and young offenders. TTic problem of the undcrtrul 
prisoners takes its import from this fact. 

Hie under-tnal pnsooers, some of whom arc innocent and many 
are ultimately discharged should not be huddled together or at any 
rate placed m the same jail as convicted ftni^ Hus is a matter of 
great importance and is rccognticd as such almost ererywhere:. It 
u rmportant m Indu where a large number of persons were and stiU 
are arrested on suspiaon or accusation donng the stage police in 
vestigation and detained till the eases are sifted and sect up for truL 
Unfortunately in the pok arrests were made mdismminaiely liberally 
and in hanous cases still raore so by way of itrikiDg terror loto the 
hearts of posnUe cnmmali Hus antiquated idea is being discoun 
tcnanccd at presenL Almost the same state of affairs, or I should say 
w-orse, obtains m the United States. Sutherland states that 6o% of 
arrests in certain states in the United States result without prosecution 
and in addition b etwe a i a third and a half who arc prosecuted are 
discharged without convictioru He states 

Hie police constantly break the law’ The bwi of arrests ar 
rigidly limited, but the police exercise their authority with little rt 
fcrcncc to these hrailaticns and in violation of bw Hopkins refer 
to illegal arrests as kidnappings and m ihu sense the number o 
kidnappings by the pohee is thousands of tunes as great as the num 
ber of kidnappings by burgbrs and robbers, 

Wih the present mos-c by GoTcmmcma against hasty arrests 
affairs in India arc bound to im prov e . The question will ho w ever 
remain open till Houses of Detention arc separately maintained Sue! 
Houses are pnsom only in the sente that persons arc temp or arily de 
tamed in them but they are by no means penal inttitimom. They 
jhould be sharply diffcrcnUated from the bttcr and be much more 
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ccmfort-iblc m as mucli person’: tlcnmcd ire. m many eases not 
crimimls hui mcrclj defendants in criminal eases with prospeets of 
l>cing declared innocent 

A note ot discord ean here be struck h) persons wlio do not rchsli 
the idea of providing am comfort for these people at all The) may 
suggest that the case for there being hardships at this stage of deten- 
tion is not so \cr\' weak m as much as a large number of really guilty 
persons escape punishment on aecoum of technicalities of law The 
people detained, the) ma) contend, should, therefore, suffer at least 
this much ol hardship as a elctcrrcnt to themselves and others The 
difi'icultv. however is that the intUKcnt also suffer along willi those 
and nolvod) should he so zealous that the people should be kept inno- 
cent bv punishing the innocent The method again reacts badly as 
it has m India People will be so scared as to abscond during the 
I>criod of cnquirv so that in case the police cannot send them up in 
chargcshcci, the) will have ivoided much hardship h) simpl) hiding 
themselves for a few davs h is a remarkable fact in India that wanted 
persons in even trivial cases easily abseond to the surprise ot all con- 
cerned in bnngin" them to justice I his practice lias been due in 
some extent to the alleged rough handling on the part of the police 
and possibly the indignit) of being locked up With a state ol affairs 
more in consonance with refined methods of treatment, people will 
he less scared than now m facing and answering charges 

We shall sum up mitigating factors of the evils of detention be- 
fore trial It is most likely to interest the Indian public and the ad- 
ministration 

I The first and foremost thing to do is to reduce the number 
of arrests It has been a standing reproach that in many parts of the 
world the police make arrests on a hit-or-miss basis and sometimes or 
always, put forward the excuse that this might have a salutary pre- 
ventive effect No such excuse is valid A police investigation, as f 
have very strongly stressed in my book, should be looked upon as a 
preliminary step of rendering criminal justice and should not be con- 
fused in any alarmist frame of mind with any other direct preventive 
methods We must admit that a certain number of extra arrests qan- 
not be helped on account of the unavoidable frailty of all human in- 
stitutions They should, however, be kept as low as possible 

Tlie summons may be substituted for arrests m many cases as is 


<loQc in t vnst nu^ontj of cases armng out of nolabon of traffic regu- 
lations A mans Ubetly u os preamis to him u to anjr otber man 
and the utmost care should be taken to insure against unnecessary 
hardship bong ca u sed to anybody Recogmrance or hail with finan- 
cial sccuntics for return of wanted men should be made possible in 
an increasingly more number of cases. Even these two systems have 
got their limitations and we shall indicate them and suggest some 
palliam'cs shortly 

2 There should be a system of State mdanmficaUon for errors 
of cnininal justice, as there is in some European countries. Sutber 
land has argued the ease at some length. \Vhcn the State depnve s a 
person of his liberty for the sake of pnbbc welfare and when trial or 
enquiry shows that he is not at &ult, the State should compensate the 
individual for lou of tune and liberty This should not be based on 
the principle of what is done m cates of exactly false accusations 
V. here heavy damages may be awarded but that of workmen s com 
pensauon laws spread the kw on the pubbe rather than imjxisc it oo 
the mdindual If this counc cs adopted, the indtmnificauon should 
be in cases of innocence only and Lmited against excesses. Aside 
from the remedy for loss that this would provide, it tvould be desir 
able because it u-ould tend to speed up the courts and nould tend to 
create a public opinion favourable to a greater effincncy in police 
Cirpartments and in courts In g ener aL 

3. Dependants of those actually detained anatUDg trial should 
be helped by the State, Thu follmvi from the above consideration 
os a corollary This u a problem to which little attention has been 
paid and which is also likely to provoke strong comments as it seems 
apparently to suggest pampenog of the cnminal On deeper anaijnii, 
however it will be seen that if there is no blame attachable 10 defend 
ants in eases oil they haw been convicted, h is scarcely Justifiable to 
penalise the family of a man so detained. I agree that this is a step 
which may not be conceded at once but at some future time when 
public opinion has been rccoociled to saner conndcraitons this may 
Ic made possible. 

5. The courts should dispose of oscs more rapdl) The longer 
the petmd of detenuon, the greater the lulTcnngi caused particularly 
uiKiescrvedJy to the innoccnL 

6 Tbc'c should be incfrascd awarrdness of the society at to the 
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conditions obtnining in and Houses of Detention. The prin- 

cipal pare of this puhliciu should be discussion of the improved 
methods used in some communities in other parts of the world, the 
re.asons for the improvements and the adsant.ages which arc likely to 
result 

7 Increased use should be made of recognizance bonds Tlic 
uv: of the summons \\hich is used in eases of quasi criminal infrac- 
tions can also be evtended The freer use of the bail system is also 
to be commended 

In connection with these palliatises of detention before trial, I 
■should ha\c something to saj here Tlicy ha\c their limitations and 
should be crilicalK c\amincd now in the light of their long use in this 
country Tlic Recognizance Bonds in eases of destitutes arc hardly 
an) guarantees worth going In. \part from that, howeser, the sys- 
tem IS excellent It fosters a sense of responsibiht) The main objcct- 
I'c is the read) availabiht) of the accused for trial and not any finan- 
cial gain to the State Tlic bail system, although it is more stringent 
tlian the one of the recognizance bond suffers from some disadvantages 
still more serious 

The English law- of bail has a curious history , 

The right to be bailed m certain eases is as old as the law of Eng- 
land Itself When justice w'as being crudely administered, arrest 
meant imprisonment without preliminary enquiry till the Sheriff held 
his tourn at least, and, in more heinous cases till the justices arrived. 
This might take months and years and it was, therefore, a matter of 
the utmost importance to be able to obtain a provisional release from 
custody. Such right is rccogmzcd in general terms by Glanville. 
Bracton refers to bail in many connections and generally advises that 
the Sheriff ought to exercise a discretion in regard to bailing accused 
persons, regard being paid to the importance of the charge, the cha- 
racter of the person, and the gravity of the evidence against him 

The Sheriff was the local representative of the Crown— head of 
the executive in the administration of criminal justice In that capa- 
city he arrested and imprisoned suspected persons and if he thought 
proper, admitted them to bail This discretionary power was abuied > 
even to-day The abuses took the form of the Sheriff and others 
keeping m prison persons detected of felony and letting out those who 
should not have been, because, as the Statute of Westmmster the First 



<ioae m a vait majority of cases ansiog out of violatiOQ of tnfSc regu 
lations A mans liberty u oi pr ecious to him as to any other ™n 
and the utmost care should be taLcn to insure against un n ece ssa ry 
hardship bemg caused to anybody Recognizance or ba 3 with finan 
oal secunUes for return of wanted men should be made possible in 
an increasingly more number of cases. Even these two systems hare 
got tbcir limitations and we shall indicate them and suggest some 
palhatr.es shortly 

2 There should be a s y s te m of State mdcmniikation for er ro r s 
of cnmioal justice, as there is in some European countries. Sutber 
land has argued the cose at some length. When the State deprives a 
person of hii liberty for the sake of pubbe welfare and when trial or 
enquiry shows that he is not at fault, tbc State should compensate tbe 
individual for loss of time and liberty Tlus should not be based on 
the principle of what u done m cases of exactly false accusations 
w-hcre heavy damages may be awarded but that of workmen s com- 
pensation laws spread the kiss on the public rather than impose it on 
the indindool if this course ts adopted the indannification should 
be m eases of tnnoccnce only and limited against ex cesses . Aside 
from the remedy for loss that this would provide, it would be dair 
able because it would tend to speed up the courts and would tend to 
create a public opinion favourable to a greater effiacocy m police 
ui*partments and m courts in gencraL 

3. Dependants of those actually detained awaiung tnal should 
be helped by the State This foIkm”s from the oborc ctxutdcraticn 
as a corollary This is a problem to which little attention has been 
paid and which ts also likely to provoke strong comments as h seems 
apparently to suggest pampering of the crmunal On deeper tnalpis, 
however it will be seen that if there is no blame attachable to tIcfciHJ 
ants in cawt uTl they have been cooncted, it is scarcely Justifiable to 
IxmaJise tbc family of a man so dctaioed. I agree that dm h a step 
which may not be cooceded at ooce but at some future Ume when 
public opinion has been reconakd to saner eomidcrations, this may 
be made possible. 

5 The courts should dispose of cases more rapdly Tbc longer 
the penod of detention the greater the luffcrings caused, pariieularly 
undeservedly to the innoceni. 

6. The-e should be intvcascd awaredness of the society as to the 



101 


condiuons obtaining in Hazats and Houses of Detention The prin- 
cipal part of this publicity should be discussion of the improved 
methods used in some communmes in other parts of the world, the 
reasons for the improvements and the advantages which are likely to 
result 

7 Increased use should be made of recognizance bonds The 
•use of the summons which is used in cases of quasi-criminal infrac- 
tions can also be extended The freer use of the bail system is also 
to be commended 

In connection with these palliatives of detention before trial, I 
should have somethmg to say here They have their limitations and 
should be critically examined now m the hght of their long use in this 
country The Recogmzance Bonds in cases of destitutes are hardly 
any guarantees worth gomg by Apart from that, however, the sys- 
tem IS excellent It fosters a sense of responsibility The mam object- 
ive IS the ready availabihty of the accused for trial and not any finan- 
cial gam to the State The bail system, although it is more stringent 
than the one of the recognizance bond suffers from some disadvantages 
still more serious 

The English law of bail has a curious history. > 

The nght to be bailed in certain cases is as old as the law of Eng- 
land Itself When justice was being crudely admmistered, arrest 
meant imprisonment without preliminary enquiry till the Sheriff held 
his lourn at least, and, in more heinous cases till the justices arrived. 
This might take months and years and it was, therefore, a matter of 
the utmost importance to be able to obtain a provisional release from 
custody Such right is recogmzed in general terms by Glanville. 
Bracton refers to bail in many connections and generally advises that 
the Sheriff ought to exercise a discretion in regard to bailing accused 
pc-sons, regard being paid to the importance of the charge, the cha- 
racter of the person, and the gravity of the evidence against him 

The Sheriff was the local representative of the Crown — head of 
“the executive in the administration of crimmal justice In that capa- 
city he arrested and imprisoned suspected persons and if he thought 
P oper, admitted them to bail This discretionary power was abused* 
even to-day The abuses took the form of the Sheriff and others 
hoping m prison persons detected of felony and letting out those who 
ou d not have been, because, as the Statute of Westminster the First 



describe*, they would gam of the one party and gneve the other"’ 
Thi* Statute defined the procedore of grantmg bail with mo^ 
pfccmon. Atom la clasK* of offender* were not to be bailed oat— 
all bemg eases of a hemom nature. Other* were to be bailed oot. 
Thu Statute earned weight for several ccntuncs. In the meautunc,. 
the Sbcnff’i power* had been largely transferred to the justice* of the- 
peace. 

Malpractices still lingering were sought to be cou nt er a cted by 
subsequent statute*. Not only did the vaguenc** of the law itself 
leave a wide and HMcfined discretion in the hands of the officers but 
the wide powers they commanded ted them often to set rules at defi 
ance. Royal wnti wer e then ne c e ssa ry requiring them to do thar 
doty 'Hie hutory of the writ of Habeas Coqna u too well-knouTi to 
need a mention here. 

In the light of such farts, we find in the bad system some of the 
blcmuhes still lingering 

In the first place, the police and the couns ha>e only madcqiuie 
faahties for de te mumng where finanaal sccunty u needed, bon much 
secunty u ooeded and how adequate the secunry offered may be 
The amount required is therefore generally determined bv the charge 
against the defendant rather than his character and responsibility 
This bears heaNily on the poor and male baO practically prohibitive 
for then) A poor person of otherwise excellent character and responu- 
bihty charged with crime has no honest alternative to detention. On 
the other hand the covins continue to a ccept professional bondsmen 
of doubtful asseu as sureties on bonds far in eiccsi of their propert) 
The fixunciol secunty is good when the defendant ii lufftaenily 
honest and rcspcxinblc so that no financial secunty is needed and in 
other cases, it is practically worthleis. 

In the second place, the system as in aaual practice and in many 
r avT involves collusion b et w e en the police the court ilafT and the 
profcsnonal bondsmen. The Mulctcan and the Pleaders charge their 
fees to cover their risk as also for any extra that may be required for 
making things smooth for all concerned. The story goes that the pre- 
fesnonal bondsmen mostly Muktears here will even wan for tome 
tune and allow credit to thar dients to the extern of one or two da k 
penodsi For hon dtc vnll the destitute or poor man produce mooey? 
He starts tt^lh a liability and doa very often recoup hit purse by cri 
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minal exploits to deter him from which exactly he was being hauled! 
up* This IS an extremely undesirable course which has to be remedied^ 

In this connection a remedy seems to suggest to me Incidentally 
I have iiot come across anybody else suggesting it and naturally I am 
a bit diffident when expounding it I should lay it to the criticism 
and consideration of Jurists and Criminologists so that in case it can 
be adapted, ever so partially, I shall feel very happy indeed 

The remedy would consist in a modified form of the system of 
Recognizance Bonds which should be used far more widely and which 
would be free from blemishes from which the system of bad suffers 
The question of financial security is almost beside the point at the 
stage and for which it is used, the main objective in having anything 
at this stage is to secure the availability of the accused for trial It is 
not intended that the State should profit by lapses of the nature It 
is only logical then to throw the responsibility ot appearing in court 
and answenng the charge on the accused himself It is a poor con- 
siderauon that, if he has absconded, we shall be able to penahse a 
third man who makes his business on the prmciples of Insurance 
Companies 

I should think that any bond that is taken from the accused 
should not only threaten financial loss but should entail other forms 
of punishment as well This will be eminendy equitable, for we 
have, on the statute, pumshmcnt for escaping from lawful custody, 
actual or constructive, already If we refer to section 225(B) of the 
Indian Penal Code, w'e shall see that it provides that a person escaping 
or attempting to escape from any custody in which he is lawfully 
detained, shall be pumshed with imprisonment of either description 
for a term which may extend to six months or with fine or both 

Now this section will punish even a perfeedy mnocent man who 
has been taken by the police under custody apart from the merits of 
the original case itself Why not then extend this provision to cover 
cases in which persons are detained into custody, actual as well as 
constructive By a slight modification we can cover cases of escapes- 
from constructive custody of the police or of the magistrate and haul 
up the man for failure to appear when called upon or as required,’ 
apart from the merits of the case against him Tlus will be throwmg 
a man directly on his own responsibility, instead of making somebody 
else accountable for him or making his litde property satisfy the out- 
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ra^ed indignation of die agents of the btr 

I Icarc It entirely to legubton to modify the section or add a 
new one by its tide or by the side of section 174 I P C which also 
ponishes persons legally botind to attend m person or by an agent 
at a certain pbcc and time m obedience to a nunmons, notice, order 
or proclamation proceeding from any pnbbc serrant legally competent 
to issue the same, not acting up to such direcnoos. The punishment 
in tbe added or amended cecQoQ has to be made a bit more sc%‘cre, 
because comparatively acnous cases may he against such persoos. 

In the event of this remedy being adc^itcd or adapted I visualize 
that the whole process will be much more sanphiied. Where a police 
ofBccr or magistrate who has to secure attendance of the accused at 
the right pbces and times, the sy s tem will automatically work in the 
>'ast ma)anty of cates. Only m occptionaliy scrknis cases entaOing 
extreme punishment, the discretion will have to be fettered and per 
sons will have to be detained m actual custody This simple device 
operating a state of oiTain nxirc to consonance with refined method 
of treatment will come into bang and people will be less scared than 
now m faong and answering charges. The police olHcer or magts* 
trace will have very little to bother about and the gram of the prori* 
*jnnal release from custody will be almost automatic. There wiQ be 
far less people absconding than now and the financial liability incurred 
for nothing by the accused before they have been called upon to ans- 
wer a charge will be chmioated. The financial Ion incurred by a 
-destitute cnmmal, which often leads to more crime, will be eliminated 
also. As at present obtaining the system of bail penaltscs financially 
many people wbo ore to furuiih secunbes while m intenrtedute cus- 
tody but arc discharged ultimately after police enqumes, the CMdencr 
having been found by the police to be ianiffioent 

In coodusKm, I should say that the problem of undcr-trul deten 
tion in Indu with its manifold hardship, scope for comipoon the 
treuHc of people in large numbers absconding and thus dcpfiting an 
investigatcr or enquirer of the <^>portiinity of hearing the other wJc 
of the case, commands immediate attention. I ihalt be happy to sec 
or hear junsti and legislators reviewing the powtHm cramlfKd by me 


Treatment of Undertrial Prisoners 


By 

K B. MATHUR, 

Advocate, Member, Bar Council, Ebgh Court, Allahabad. 

U NDERTRIAL prisoners are those who are accused persons and 
are awaiting trial in a court of justice The law provides their 
■detention in jail or lock-up as they may escape a tnal and consequent 
punishment if awarded at the end of the trial But it has to be re- 
membered that such persons are by no means necessarily guilty and 
It IS a well known fact that in the United Provinces about 40 per cent 
of the accused who are brought to trial are in the end acquitted, dis- 
charged or released under Section 169 of the Criminal Procedure 
Code 

It has therefore to be admitted that a large percentage of persons 
who form this population of undertnals are really innocent The 
■consideration of this problem, therefore, assumes considerable import- 
ance If an innocent person were to be subjected to any hardship for 
a mmute it would be bad enough and no civilised country would tole- 
rate It but we cannot lose sight of facts that trials m India are some- 
times very prolonged and cases are not wanting where undertnals 
ha\e been ordered to be released from jail as innocent after enqmry, 
trial and appeal lasting for penods from two to three years Farrukha- 
had Session’s trial Kmg-Emperor v. Chabi and others deaded on the 
9th May, 1930, is an illustration of this fact In this tnal there were 
•42 accused and the enquiry took several months and so did the Sessions 
Trial and several accused in this trial were acquitted by the Hon’ble 
High Court after a period of detention of more than 2 years. Again 
m another trial a respectable Thakur Sanker Singh was arrested on 
28th October, 1935 and was acqmtted by the Sessions Judge after an 
enquiry and trial on the 20th August, 193^5 ^ ^ after 9 months 22 
days Such trials are by no means very uncommon, and therefore a ' 
proper consideration of the question has great importance, value and 
«olity 

The treatment today meted out to the undertnals very nearly re- 




Is the Juvenile Court A Criminal Court ? 


By 

DR. CLIFFORD MANSHARDT 
Director, Sir Dorabji Tata Graduate School of Soaal Work, Bombay. 

U NTIL relatively recent times the treatment of the child offender 
was influenced by prevaihng theories of adult criminology, and 
was pumtive m nature Thus as late as 1844, there were m the pri- 
sons of England, 11,348 persons between the ages of 10 and 20 — or i 
m 304 of the total population of that age In 1849 no less than 10,703 
persons imder 17 were sentenced to imprisonment or transportation 

A hundred years ago, every Enghsh chdd who came into the hands 
of law, underwent the regulation procedure of trial by jury, involvmg 
detention in ordinary prisons while awaitmg tnal The evils in the 
situation were so apparent that a Royal Commission was appointed in 
1836 to consider whether it was advisable to make any distinction m 
the mode of tnal between adult and juvenile offenders, and if not, 
whether any class of offenders could be made subject to a more sum- 
mary proceeding than trial by jury The Commission advised against 
any distinction in the mode of tnal, save by increasing the summary 
junsdiction of magistrates 

A Select Committee of the House of Lords, which reported in 
1847, recommended an increase of summary junsdiction for juvemle 
offenders, and an Act of the same year empowered justices to try 
children under 14 for simple larceny 

The Summary Jurisdiction Act of 1879 gave still wider junsdic- 
tion to justices, and the procedure then laid down is still followed 
A distinct forward step was taken in 1908 Although the major- 
ity of children were no longer soil tned with the same formality ^ 
adults, they were tried in the same courts The Children Act, 1908, 
did away with this procedure and established the Juvemle Court to 
deal with persons under 16 The Juvenile Court was soil a court if 
summary jurisdicoon, but it was required to sit in a different place, 
or at a different ome from the ordinary sitongs of the court. 
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TTk Juvenile Courtj (Metropolis) Act of ijao introduced a new 
pnnaple m tttt magistrates for the juvenile courts ivcrc to be ipec u lly 
selected. 

The existing law on the subject of juvenile courts was laid down 
in Section iii of the Ghildren Act, 1908 and in the Juvenile Courts 
(Metropolis) Act, 1920, The mam requirement is that a “court of 
■summary junsdiction when hearing charges against children or young 
persons or when hearing apphcations for orders or licenses relating to 
a child or young persons or when hearing apphcatiom for erden or 
licenses relating to a child or young person at which the attendance of 
the child or young person is required shall unless the child or young 
person is charged jointly vnth any other person not being a child or 
yemng person, sit other m a different bidding or room from that in 
which the ordinary srttmgs of the court arc held, or on different dap 
or at di ff ere n t times from those at which the ordinary sittinp arc 
held." 

In 1925 a Comxmnee was appomted to inquire into the treatment 
of young offenders and to leport what changes, if any should be made 
m the existing law or its odmioistration. In the course of its duties 
the Committee examined the question whetber the trial of young per 
sons for ofFeooa should be enorcly •eparated from criminal junsdic 
non as in the Uruted States. The Committee dended against the 
American procedure, stating that they could suggest no better method 
for dealuig with dehoquent children than a trial based on the wxl! 
tned pnnaplcs of Engluh law The gravity of the offence should be 
brought home to the offender and no steps should be taken which 
would wxaken the r espect fpr law among the members of the younger 
gen era tion. 

The opinion of the Committee evidently received officul accept 
once, for the GhDdren and Young Persoos Act, 1933 *^ Consolidation 
Act embodying most of the provisions of the Children Act 190^ the 
•Children and Young Persons Act 193a, and crrtam other suiutcs, 
designates juvenile courts as petty sessional courts, or courts of sum- 
mary jurisdiction In other srords, the English juscniJe court hat 
ncs'cr been thvorced from its cnmina! court antecedents though like 
an ordinary police court, it combines both cisil ami criminal funciinns 

The Juvenile Count o p e ra ting in India have set up on the 
Engliih modci In the pronner of Bombay childfeni cases in the 
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inofussd areas are heard by the District Magistrates, sub-divisional 
magistrates, or by magistrates of the first class In the city of Bom- 
bay, where a special juvemle court has been constituted, the court is 
presided over by a salaried Presidency Magistrate 

The result is confusion The juvemle court is essentially a cri- 
minal court, but at the same time it seeks to recognize the principle 
of guardianship One court, presided over by a magistrate with a 
legalistic oudook, regards the child offender as a young crimmal Save 
for the fact that the proceedings are somewhat less formal than in the 
adult court, the procedure is very litde different. A second court, pre- 
sided over by a magistrate with a more humanitarian oudook, regards 
the juvenile offender as a child in need of adult help The dual con- 
ception, which IS inherent in the court, allows the magistrate on the 
bench to emphasize whichever element is most congemal to his own 
way of dunking And until magistrates as a class have a more tho- 
rough knowledge of the philosophy underlymg the juvenile court, the 
criminal emphasis is bound to predominate 

In my opimon, we in India should re-examme the process for 
which the juvenile court was originally founded The whole philoso- 
phy behind the juvenile court movement, as it was originally deve- 
loped in America, was that of guardianship — that is, the State assum- 
ed functions on behalf of the child which its parents were either un- 
wiUmg or unable to assume The first juvemle court law, the Ilhnois 
Law of July, 1899, states, “If the offender is young the object of 
court procedure is not to discover whether he has committed a specific 
‘Offence, but to determine if he is m such a condition that he has lost 
'or never known the fundamental rights of childhood to parental shel- 
ter, gmdance and control ” 

Cnirunal law, on the other hand, rests upon the proposition- that' 
to vindicate society and the law, the accused must be pumshed “The 
TOany soaal factors which are mvolved m the anti-social act are ex- 
cluded from the trial as being irrelevant -In trymg children under 
cninmal juvemle court laws, it is true that many of the rigid rules 
■governing the trials of accused adults have been modified so as to 
permit an inquiry into the social circumstances that may aid the court ' 
The pnnaplcs, however, underlying these children’s courts are essen- 
tially the same as the pnnaples underlying the crimmal courts gene- 
rally The child has offended against the law, he is charged •with a 
8 
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The JuvcmJc Cotirts (Metropolis) Act of 1920 rntrodoced a ncv. 
pnoapic in that magistrates for the juvenile courts were to be spectall) 
sdected. 

The anting law on the subject of juvenile courts was laid down 
in SecGoa iii of the Children Act» 1908 and in the Juvenile Courts 
(Metropolis) Act, 1920. The mi>in requuement is that a “court of 
summary jurudiction when bearing charges against children or young 
persocs or when hcarmg apphcatioos for orders or licenses relating to 
a child or young persons or when hearing applicabom for order s or 
licenses relating to a child or young person at which the attendance of 
the child or young person ts required shall unless the child or young 
person is charged joindy with any other person not being a child or 
young person, sit other in a different budding or room from that m 
which the ordinary srttmgs of the court arc held or on different days 
or at different times from those at which the ordinary sittings arc 
held." 

In 1923 a Committee was appointed to usquirc into the treatment 
of young offenders and to rep o r t what changes, if any should be made 
m the oisting kw or its admifustrabon. Jo the course of its doues 
the Committee eatanuaed the question srbetber the tnal of young per 
sons for offeoces should be entirely separated from crimiml jurudic 
non as in the United States, The Committee deeded against the 
American procedure, stating that they could sug ges t no better method 
for dealing with delinquent children than a trul based on the u-cll 
tried pcinaf^ of English Ian The gravity of the ofTcoce should be 
brought home to the offender tod no steps should be taken which 
would weaken the respect fpr law among the members of the younger 
gener a tion. 

The optmoit of the Comaurtee cTidan}y r e c ei ve d ofBaal accept 
ance for the Children and Young Persons Act, 1933 — a Consolidation 
Act embodying most of the provuiom of the ChDdren Act 1908 the 
Children and Young Persons Act, 1932 and certain other statutes 
daignates juvenile courts as petty sessional courts, or courts of sum 
mary jurisdiction In other n'ordt, the EngUih juscnilc cooit has 
never been divorced from its criminal court antecedents though like 
an cidinary police court, it combines both civil and cntrunal functions- 

The Juvenile Courts opcraimg in India have been set up on the 
English roodcL In the province of Uombay childrens caiei m the 
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TOofussil areas axe heard by the District Magistrates, sub-divisional 
magistrates, or by magistrates o£ the first class In the city of Bom- 
bay, where a special juvenile court has been constituted, the court is 
presided over by a salaried Presidency Magistrate 

The result is confusion The juvemle court is essentially a cri- 
minal court, but at the same time it seeks to recognize the principle 
of guardianship One court, presided over by a magistrate with a 
legahstic oudook, regards the child offender as a young criminal Save 
lor the fact that the proceedings are somewhat less formal than in the 
adult court, the procedure is very litde different A second court, pre- 
sided over by a magistrate with a more humanitarian outlook, regards 
the juvenile offender as a child in need of adult help The dual con- 
ception, which IS inherent in the court, allows the magistrate on the 
bench to emphasize whichever element is most congemal to his own 
way of thinking And until magistrates as a class have a more tho- 
rough knowledge of the philosophy underlying the juvenile court, the 
eriminal emphasis is bound to predormnate 

In my opimon, we m India should re-exarmne the process for 
which the juvenile court was originally founded The whole philoso- 
phy behind the juvenile court movement, as it was originally deve- 
loped in America, was that of guardianship — that is, the State assum- 
ed functions on behalf of the child which its parents were either un- 
willing or unable to assume The first juvenile court law, the Uhnois 
Law of July, 1899, states, “If the offender is young the object of 
court procedure is not to discover whether he has committed a specific 
'Offence, but to determine if he is in such a condition that he has lost 
■or never known the fundamental rights of childhood to parental shel- 
ter, guidance and control ” 

Criminal law, on the other hand, rests upon the proposition- that 
to vindicate society and the law, the accused must be punished “The 
many social factors which are mvolved m the anti-social act arc ex- 
cluded from the trial as being irrelevant -In trying children under 
criminal juvenile court laws, it is true that many of the rigid rules 
■govcrnmg the trials of accused adults have been modified so as to 
P^^tniit an inquiry into the soaal circumstances that may aid the court. 
The pnnaples, however, underlying these children’s courts arc essen- 
tially the same as the principles underlying the criminal courts genc- 
raUy The child has offended against the hu, he is charged with a 
8 
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mb oar legal procedure. *'£mphasij u laid, not oo the act done \ff 
the chHd, bat on the social heu and arcurmtances that are reallj the 
induong causes o£ the child s af^xarance m coarL llie particular 
ofiracc which was the immrdiafe and proximate cause of the pro* 
cccdmgs IS considered only as one of the many other factors suxTound* 
ing the child. The purpose of the p r o cee dings is not punishment but 
cor r e cti on of conditions, care and protecnon of the child and preren* 
tion of a recu r re n ce through the constmctivc week of the court. Coo- 
servabon of the child as a raluable ossa of the commumty is the 
dominant note.” {Flexner and BaWrwn) 

Since the arm of the jarcmle court, as expressed above, ts not 
punishment, but an attempt to understand, and cor rect those condi 
dons which have led to the delinquency the tr eatmen t of dcLnqaency 
IS a co-operabTC e^ort on the part of magistrates, doctors, social 
workers, educators and psychologists. The week of the jurenile court 
u the work of case work in general — the adjustment of the individual 
to socKty This coocepc of juvexule court u not the statement of an 
unpracucable ideal. It has the validity of e xp er i eace behind it 

At the present tune m India three pnmnees are operabog Child- 
rens Acts, Other prcmncci will undoubtedly introduce loch icgis- 
latmo m the near future. When the whole atmosphere of the naboo 
IS charged svith progreis, it will be a tragic mistake if we continue 
to pattern the CreaUDcnt of our delinquent chDdren after an outmoded 
way of procedure. If thu Conference pots Its seal to no other pro- 
posal let It speak whh a dear voice on this one subject “The dcim* 
quent child u not a young cnmioaL He u society s ward-** 



Preventive Work under the Bombay 
Children Act 


By 

Miss M K DA'S^Sj B A (Lond ), M B E., Inspector of Certified 
Schools, Government of Bombay. 

*j^VERY persistent offender has been at one time a first offender 
and in a review of tlic methods of dealing with persistent offenders 
account must be taken of the methods of dealing with these persons 
before their persistence in enme has been developed the way m 
which an offender is treated on his first appearance in court on a cri- 
minal charge is likely to have a momentous effect for good or for 
evil on lus subsequent career’ (Report on Persistent Offenders 1932) 
Gonng in his study on the English Convict reports the result of exa- 
mining the records of 2,204 habitual offenders and states that 14% 
were under 15 years of age at the time of their first conviction and 
39 % were aged between 15 and 20 Statistics for indictable offences 
m England in 1935 show that 39% of the total crime was committed 
by lads aged up to 17 years Sound preventive work for the reduction 
of adult crime can, however, be effected by legislation like the Bom- 
bay Children Act which provides not only for the right treatment of 
young delinquents under 16 years of age but also for the prevention 
of juvenile dehnquency through the protection of neglected children. 

The Bombay Children Act is modelled on the English Act The 
principles underlying the prevenuon and right treatment of juvemle 
dehnquency in East and West are identical Methods, however, must 
vary to some extent and ratio results must differ owing to marked 
difference in social background Part IV of the Bombay Children 
Act, deahng with young offenders is m force throughout the Province. 
Parts II and III, dealing with neglected and victimised children are only 
m force m 10 selected areas The volume of preventive work possible 
under this Act is immense The output, however, is, at present, muth • 
handicapped by limited apphcation, by defects m the actual enactment 
and by weakness of administration 

The age group of children covered by the Bombay Children Act 
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ca*c 1* c n a ri u dc d m the Javtnilc Coort and, therefore, lerrc ai *jx 
altcmatiTc to police dctcnCioa. A* Part IV of the Chilclrcn Act u la 
force throoghoat dm Province and as remand arrangemena hate only 
been made to terre ten areas, gnat difficulty mil occun in the ease 
of demtote yotmg offendet. Fnwi inquiries nude m some mofussfl. 
places It appears that most cases ore ialt with in a i-ciy summary 
way without taking any remand but that m a few eases are soil 
bang remanded to the ordinary sub piU. Untd proper remand 
arrangements arc avaHabk m all dism^ little good, if any will 
accrue from patting Part IV of the Act into operation throt^hout the 
Pronnee. A remand home u also a useful place of ohscrvaoosi. Until 
hiU mquinei hare been made and the chiUs physical and mental 
condition examined and hii general condua observed, it is not possible 
to deal with hts case construcOTcly 

Under the Bombay CbQdrcn Aa arrangemenu are made to con 
stitulc special Juvenile Courts foe the hearing of childrens eases. The 
usual practice is for such courts u> be held, wherever possible in the 
remand borne instead of in the ordinary court building In Bombay 
City a stipendiary Prctidaicy Magistrate and one honorary laxly magis- 
trate, chosen monthly from a roster constitute the bench. In the 
mofusiil a first class stipendiary magistrate sits m asioaaUon with 
aihcr one or two honorary lady magistrates. The function of a 
Juvemlc Court is to carry out the mam purpose of the ChiWfcn Aa 
by meeting the oced of each and every child placed before it Treat 
ment and not punishment is the key word. The proper aimoiphac 
should be something a ppr oac h ing that of a moral dime. SCany thffi 
cultics exist, howrvcr m secunog the proper fuDctKming of /mmilc 
Coun 10 this Province. Seme stipendiary magistrates cooeeniraie too 
moch on the ctfcncc and the letter of the law First dais magistraici 
m the mofussfl hate to record too much evidence and procedure be 
cnmci complicated It is difficult to see whether a seJution vnl! be 
found other by the appouitment of ipccul stipendiary regional lU 
flcrary Jorenilc Court Magistrates or of special honorary magiitrata 
as in England. TTic Jo'enfle Court is the mam ptvoe on which the 
Childfen Act works and everything depends upon the personality and 
outlook of the hbgnirates. Another handicap to the proper admi 
mstration of Juicnilc Courts in this Province Ires in the cornpletc U<V 
of any faalroes for psychological treatment save In Bombay City Thi* 
means that JuTtnilc Court work remains brgdy surface work and root 
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causes undcrl)ing delinquent conduct remain undetected 

At present there arc j6 Certified Schools in the Bombay Pro- 
Mnee Tlicsc serve the same purpose as reformatory schools and pro- 
vide for rcsidcniial training llic Children Act allow's for two kinds 
of Certified Schools — Government run or under voluntary manage- 
ment Only two of these institutions arc run by Government and the 
remainder arc voluntary homes aided bj Government grants The 
function of these institutions is to supply moral, educational and in- 
dustrial training Section 30 of the Children Act provides for a sys- 
tem of release on licence, whereby later rehabilitation is helped for- 
ward both by tlic imposition of a period of conditioned liberty and 
also through the wise guidance of a Probation Officer The standard 
of institutional work is not )ct satisfactory owing to various factors 
It IS still cxtrcmcl) difficult to recruit the right type of staff no spe- 
cial school has jet hcen established for mentally defective children, — 
who have, occasionally to be committed to ordinary Certified Schools 
None of the present voluntary institutions arc properly equipped to 
deal With the most difficult type of girl, and the standard of life 
inside these schools fails to approximate to hard outside reality It is 
not yet possible to assess the value of the preventive work earned out 
dtrough Certified Schools m this Province In England it is usual to 
follow up each child’s after-career for three years after leaving school 
and It IS stated that m 75% of cases the result is satisfactory In India 
children are discharged to their homes at great distance and machin- 
ery has not yet been devised for their supervision beyond the limit of 
their hcencc period During 1938, 147 ex Certified School children 
were under licence supervision and the known rate of failure within 
the licence period worked out at only 15 6% 

The methods of treatment allowed imder the Bombay Children' 
Act arc generally on constructive lines Juvenile Courts are widely 
empowered under the Act and sometimes lack discrimination in selec- 
tion of their orders This is seen particularly in the large number of 
children (42 3% in 1938) who were restored, released on admomtion, 
discharged and bound over without the imposition of supervision by 
a Probation Officer It is doubtful whether any real preventive wdrk_’ 
was done in the passage of orders, who whereby so many children were- 
simply returned to those very conditions which were responsible for 
their appearance before the court The attention of a Juvenile Court 
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rcn- To guard agiimt other type* of cli 3 drcn unrpeafied m the Act 
but reqtunng protection, it would be better to replace tiu 5 acction by 
a wider otmubui dime as m the English Children and Young Per 
sons Act of 1933 covering all children in need of prnr ggtvw 

Although certain defects anst within the framework of the 
Children Act, more potent ones at present exist in the actual admi- 
nutratiofl- In 1934 the Bombay Gorcniincnt estabhshed the /uremic 
Branch under the Backward Clais Officer as Chief Inspector of Certi- 
fied Schools to secure coordination of work and centra lised controL 
Much, however stfli remains to be done to e£cct this and longer ex 
pcncDce is required for any radical improvement. The policy of Gm 
eminent is to encourage the gradual appheauon of the whole act 
throughout the different distnctx of the Province by subsidising local 
dmna ofgamzations, A federal organiMUon ihe Bombay Probation 
and After Core Assoaauoa u already in cnrtcncc, of which the Back 
ward Class 0 £aer who is also Chief Inspector withm the meaning 
of the Children Act, is Secretary To thu central body dmnet orga 
nmUQOs are federated and it is on tbesn that rapoosibibcy rests to 
premde local remand arrangements and to employ paid Probation 
Officers, through whose inquiry work it will be possible for Juvenile 
Courts to functioo. Owing to the almost complete bcL of educated 
public opinion r^arding Children Act work in mofimd areas it is 
extremely difficult to get the Act fully and properly applied. At the 
pr e sen t time, it is only m five dtstncu that these local organirauooi 
arc doing any pra ct ical uxirk and even where the v.hde act is appbed, 
there is a shortage of trained worken for appointment as Probation 
Officers and 00 means for their day to day guidance. Until official 
steps hare been taken to educate pubbe optnica on the soaal signifi 
cance of work under the Children Act ui mofussd areas, it will not 
be possible niber to extend the operabon of the Act or 10 raise the 
standard of work now on hand 

In cooduiicn it has to be admmed that the Children An gives 
ample scope despite ctrtam inherent defects both within its prtm 
sions and lU admtnirtratKW for pro’entlTe *.-OTk amongst children. 

It ‘has, b o wTv er to be pointed out that, as stated id the pint JuTemle 
Branch AdminrstraUon Report of 1938 “The problem of the prrvm 
tton and nght treatment of lorenile delinquency aonot be tolted hy 
rhe ipptkaaon merely of one kpilaUTt meanirr The roots of the 



problem strike deep into social and economic conditions and cannot 
be extirpated without widespread social reform Under the Children 
Act many t)pcs of children claim protection — neglected, uncontrollable, 
Mclimiscd and delinquent, many types of institutions exist to sers’c 
thar need — remand homes. Certified Schools and private orphanages, 
and man\ types of workers collaborate in their social reclamation 
magistrates, teachers and Probation Officers The Children Act, thus, 
presents a wide field of coojx:rati\e w'ork of national importance Root 
causes will, howeser, onl) be remoeed gi\cn an active campaign of 
soaal reform, whereby adequate preventive work can alone be secured. 




The Criminal Personality in the Light of 
Certain Psychological Tests 

By 

DR. N. N. SEN GUPTA, M.A., Ph.D, Lucknow University, 

Lucknow. 


D elinquency as a well-defined scientific problem has interest- 
ed the psycholgfst for several decades A large mass of data 
has been collected in this field, and it still awaits analysis, collation and 
theoretic formulation The psychologist of the present century has 
been, in these respects, more careful than his predecessors of the past 
He' has not attempted to solve the whole problem of crime at one fell 
sweep of a general theory m regard to the criminal type or criminal 
mentahty The problem of delmqucncy has very largely been one of 
research for him The psychologist has in the past attempted to ap- 
proach the problem of cnmmal mind through the techmc of his sci- 
ence, leaving the admmistrator to esumate the possibility of application 
and the theoretic import of the conclusions He has studied the cri- 
minal as a biological specimen rather than as a personahty in the 
social setting 

A new oudook, however, seems to be developing during the last 
few years The Psycholgist has been direcUng his studies to the 
analysis of the total configuration of the personahty of the dehnquent 
He no longer seeks the mythic criminal mouve which like a drop of 
acid in the milk, alters the nature of the whole personality His 
studies, for this reason have tended to become more concrete 


On the other ride, the problem set to the psychologist by the nd- 
mimstrator has itself become more specific The psychologist is not 
required to discover the open sesame of dehnquency He is asked 
It an oSender has normal or sub-normal mtelhgence, whedier hn hfc 
of emotion would run an even course, whether he possesses skill and 
enough of self-confidence to take up a vocanon, whether his aims 
and purposes are steady enough for him to regain a social status 

The task of the psychologist, then, is not a romantic search after 
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the myitcna of a lost »ouL It coosuts rather of the prosaK busmas 
-of tcrting with the help of labomtorj apphaoces or otherwise the 
reactions of the delinquent, to calculate the significance of qoac 
titativc value, to work out corrclatiom and finally sometimes to come 
to conclusions with much ado which any one might hazard from 
ones ordmaiy expcncnce. Yet, this elaborate procedure is cot merely 
a perverse academic method of making simple things diflicalt. The 
con c l u si ofis of the psycfaotogist have their basis m the c on cret e events 
of the life of the criminal. Although the tmphcations of the proposi 
tKwu may be less general than they daim to be, yet, when we deal 
■with these gcncralisatioas wc arc m direct touch with coocrctc facts 
^ human ntuaaons. 

Each case is thus studied under the following heads 

I Cooiplaint 

0, PrcMous record ^ 

5. Explanation offered by the deling gent 

4. hfoQves suggested by the family tituatioo 

5 Ameude towards the o i fa ic e ' 

6 Family hi s t o ry^ 

7 Mother 

8 Father 

9. Brothers and S i ster s 

10. Kecord of the delinquents lifr (a) Educatloa (b) Rdi 
giota trauung* (c) Moral training* (d) Home eood: 
tKHU (e) Naghbourhood (f) Friench (g) Habits 
(h) Employment 
zi Physical Cooditioas 

TO. Mental conditions rercaled by psychiatric examlnatioa 
Z5. hfcntal coodrtloo revealed by pychological examination 
14 Problem to be solved 10 the light of these facts 

15. Personahty the credit and debit side* 

16. RrccmmcndatiOfi. 

Ta each case the psychologist and the psychuinst must contribute tbeir 
qoota which would provide the administrator rooctmed with the pro- 
blem, the bfonnatMO necessary for the solutioo of the penooal pro- 
blem of particular cases. 
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■ n. 

THE PROBLEM OF INTELLIGENCE OF THE DELINQUENT 

It was supposed by the earlier workers m the field that the delin- 
quent exhibits some defect or pecuharity of mtelhgence The follow- 
ing table will show that the I Q. of the dehnquent may range from 
the lower Intelligence values to very superior Intelligence values. 

TABLE 1. 

IQ AND DELINQUENCY 


A 

IQ 

135 

ChA 

16 

MA 

21 

B 

IQ 

90 

14 

132 

C 

IQ 


9 

10 

D 

IQ 

79 

10.6 

8.4 

E 

IJL 

99 

149 

14 8 


In view of this fact it is held by Sutherland that fceble-mmded- 
ness as a cause of crime has been imduly stressed A study of the 
first offenders and of those who lapse into crime shows that mteUi- 
gencc does not measure the possibihty of their growing straight The 
following table will indicate the fact 

TABLE II 

INTELLIGENCE & ADJUSTMENT 

% of Av IQ Tof Defective IQ (i) 

who are habitual criminals 66 70 

who fail 35 39 

In fact, mtelhgence of the dehnquent is an mstrument that can 
he used for rehabihtation and better adjustment It is not a factor 
that necessarily ex|dains criminahty. 

m 

the FACTOR OF INTELLIGENCE AS REVEALED IN THE 
EDUCATIONAL STATUS: 

There is often an attempt at correlating cnminahty with ilhteracy 
And the latter, again, is said to be an mdication of some defect In * 
intelligence An analysis of 93 cases of delinquency will show that 
such correlation is not possible, at least in a coimtry in which free 
elementary and sometimes higher education is provided for all 
9 
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TABLE m. 

EDUCATION AND PRISON POPULATIONt 


Scanty Education ii 

Ccmmoc school fr om a to lo yean 7 

Grammar School from the 5rd to the final grade 5a 

High School, Buameas Educanon and Higher Education a3 

Total 93 


This tabic shows that the criminal nsually has the amount o£ edocauoo 
which the commoo run of dtireps u exp e ct ed to possess, (a) 

TV 

OTHER PERSONALmr PROCESSES THAT BEAR UPON 
DELINQUENCY: 

PERSONALITY TYPE 

Burgess rocommeivds the study of the general penonatity type 
and pe n o oa hty atocudes to the contiat of the problem of ddioquency 
The delinquent behavioux is ehottd by the appeal of the sooal and 
utoaoonal stunaU to the traits, mtits and mapteoW constituting the 
persooahey Hence, the attention of the psycbdgist should be, it is 
su gges ted, draun to these traits. Affirmative or negative infonnation, 
and if possible, a qoantitanve \-3luaU0n should be obtained of the 
following features 

I How far does behaviour indicate objectivity of attitude? 

This question can be answered by an obscr^'atioo of the delin- 
quent on the following points 

I Is be of equable temperament? 
n Is be cnthusuoDc in his dbposluon? 
td. Is be direct in approaching a poiot or purpose? 
ir Is be aggressive? 

T Is be cxplosirc? 

a. How far is the individual ao Introvert? 

1. Is he imagmative? 
lu Is he secretnc? 
uu Is be sensinve? 

IT Is he lohJbticd? 
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3. How far is the individual psychopathic? 

I Is he Eccentric? 

II Is he Egocentric? 

ill Is he Emotionally unstable? 

IV Is he mentally subnormal? 

An estimate of the piersonahty in these terms may, it is said, help both 
in diagnosis and prognosis (3) 


V 

DISPOSITIONAL AND EMOTIONAL TRAITS AS 
DETERMINANTS OF DELINQUENCY: 

(I) Attempts have been piade to correlate dispositions, interests 
with the grades of delinquency The method pursued has been to 
apply various types of tests to the delinquents on a large scale The 
conclusions arc reached through a statistical nnalysis of the data. 
Durea formulates the following conclusions on the basis of his study: 

(a) The least delinquent subjects exhibit a heightened sensitiv'c- 

ness to wrongs ; 

(b) The higher degree of delinquency is marked in a large num- 

ber of cases with an exaggeration of fear and anxiety states. 

(c) The higher degree of delinquency is associated With interests 

that are likely to disrupt groups, large and small 

(d) The lesser degrees of delinquency are assoaated With a ten- 
dency on the part of the delinquent to admire certain person- 

1 

ahty trends that are subjects of social and legal disapprobation 
Durea suggests that the scores of these tests, within a certain range of 
values, may be employed for prognostic purposes It is not stated,, 
however, whether any reliable prognosis haS been made by this. 
melhod (4) ' > , 

(II) A comparison has likewise been attempted by sitmlar test 
methods between the first offenders and habitual delinquents' or, 

Repeaters. 
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TABLE IIL 

i ' EDUCATION AND PRISON POPUtATIONi 


Scanty Edocaticn 

Cnrnmnn icbool from a to 10 jwt 7 

Grammar School from the jrd to the final grade 5a 

High School* Bimoen Education and Higher Education 33 

Total 93 


This tabic shows that the crunioal csual^ Ka< the amount o£ education 
which the common run of otnens u a p e tte d to possess. (3) 

IV 

OTHER PERSONALITY PROCESSES THAT BEAR UPON 
DELINQUENCYi 

PERSONALITY TYPE. 

Burgess recommends the study of the ge ner a l penonahty type 
and personahty attituda m the context of the problem of dehoquexKy 
The dehsquent behaviour u dlatcd by the appeal of the sooal and 
ntuaponal rtimuh to the traits* o^'eItl and mapient, constituting the 
personality Hence, the attention of the psycholgist should be, it it 
suggested, drawn to these traits. Affirmative or negative information, 
and if possible, a quantitative valuation should be obtained of the 
foDowing features 

I How far does bchanour indicate objedinty of atrimde? 

This question can be answered by an obserratioo of the dclm* 
quent on the followuig points 

1. Is be of eqtuble t em perament? 
u. Is be cndumastic m his ditpoduoa? 
in Is he direct 10 approaching a point or purpotc? 

IV Is he a ggr essive? 

V Is he ctploMve? 

3 . How far u the Individual an Introvcn? 

1. Is he imagimtirc? 
u. Is he sccmitc* 

HI It he seniitive? 

IT Is he inhibited? 
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3 How far is the individual psychopathic^ 

1. Is he Eccentric? 

11 Is he Egocentric? 

lu. Is he Emotionally unstable? 

IV Is he mentally subnormal? 

An estimate of the personality in these terms may, it is said, help both 
in diagnosis and prognosis (3) 


V 

DISPOSITIONAL AND EMOTIONAL TRAITS AS 
DETERMINANTS OF DELINQUENCY 

(I) Attempts ha\e been piadc to correlate dispositions, interests 
avith the grades of delinquency The method pursued has been to 
apply various types of tests to the delinquents on a large scale The 
conclusions are reached through a statistical analysis of the data. 
Durca formulates the following conclusions on the basis of his study: 

(a) The least delinquent subjects exhibit a heightened sensitive- 

ness to wrongs 

(b) The higher degree of delinquency is marked in a large num- 

ber of cases with an exaggeration of fear and anxiety states. 

(c) The higher degree of delinquency is associated With interests. 

that are likely to disrupt groups, large and srtiall 

(d) The lesser degrees of dehnquency are assoaated With a ten- 
dency on the part of the dehnquent to admire certain person- 

ahty trends that are subjects of social and legal disapprobation 
Durea suggests that the scores of these tests, within a certain range of 
values, may be employed for prognostic purposes It is not stated, 
however, whether any reliable prognosis haS been made by this 
method (4) 

• 

(II) A comparison has likewise been attempted by siinilar test 
methods between the first offenders and habitual delinquents' or. 
Repeaters* 
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TABLE IV 

COMPARISON BETWEEN REPEATERS AND GOOD PROBA- 
TIONERS ON THE BASIS OF A SET OF 15 ITEMS: 



Item 

VioUtoes 

Good 



ProhatiooeTs. 



N 10 

N 10 



Mean 

Mean 

I 

Dmatufactioa tnth commtimty 

a a 

t 0 

X 

Diwatiifaction with work 

a a 

* 9 

3 

Social BcluMour aroidiog groups 

3 4 

a 9 

4 

Soaal Behanour avoiding mdtnduais 

I 8 

* 5 

5 

Political intufgcncy 

3 a 

a a 

6. 

Soaal prefereneq desire for sobtude 

a 0 

I a 

7 

Soaal gnerancc 

a 6 

I 4 

8 

Antagooum torrud tuthoaty 

3 9 

a 1 

9* 

Resenre with father 

3 5 

4 * 

la 

Antagocusm toward father 

a 8 

3 ' 

11 

Reserve with mother 

3 = 

3 4 

11. 

Antagomim towrard mother 

» 9 

3 a 

13- 

Dmatufactwo with marriage 

3 3 

3 4 

M 

Antaponura coward ehildren 


0 6 

15 

Lack ot mtcgratjoo with ideal 

a I 

I 8 


The table clearly indicates that the Rcpeaien entertain 

a fetlinp 


of gnerancc, Thu isiy pcrtam to the joacty of to the monben of 
hu famfly (5) 

(III) A cocopandTC fttidy of nomul popolatieof {tmnlte fMtotjotatx 
itxl adolt crimlnaln 

A KC of tciu aivd method of computabon onalojoui to thow div* 
^$ed ahoTc ha\c been employed for the purpoie of compitl»n bet 
vreen the nonnal popaUtioo, reprcientcd by thoic who have patted 
out of Htfh School* aod Collcpa lurmilc delinqoenti In the Indiu 
tnal Schott and Reformatone*, and the inmatn of peniimtunei h 
« dmoo* that koto of the pencfal populaiton wiH be rrjpfded a* 
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the standard in terms of which the others will be evaluated and grad- 
ed. The following traits were explored by the tests 

Emotional stability, Extraversion, Self-confidence, Dominance, 
Self-sufficiency, Sociability The following arc the conclusions put 
fonvard by Horsch and Davis on the basis of their observation 

(a) The inmates of the penitentiary, that is to say the adult cri- 

minals, exhibit a higher degree of self-sufficiency but a 
lower score on all the other counts 

(b) There is a greater frequency of introversion and a higher 

degree of emotional instability in the population of the 
penitentiary This is accounted for by the authors as con- 
sequences of the stresses of jail life, 

(c) The reformatory and the Industrial school population ap- 

proach the normal population to a much greater extent 
than the Penitentiary population The following table is 
based on the data of Horsch and Davis (6) 

TABLE V 

THE DIFFERENCE IN MEAN RAW SCORE- 

(-fimeans greater amount and — ^means less amount of the trait in 
comparison to the normal population, represented by the High 
School and College population ) 


Trait 

Industrial 

School 

Reformatory 

Pemtentiaiy 

Emotional Stability 

— ^32 I 

4 * 4 ^ 

—18 5 

Extroversion 

— 17 8 

+ 13 

— 81 

Self-confidence 

—14 I 

— 93 

— 22 4 

Dominance 

— II 2 

+ 33 

—10 5 

Self-sufficiency 

-1-24 

+ 64 

- 1-22 I 

Sociability 

-58 

— 8 I 

—45 3 

i 

The data presented above suggest the following 

generahsations 

(i) The reformatory 

inmates show 

a better record of the traits 

tested than their more favoured brethren 

among the 

normal popula- 
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non* The deficteoey' m the two traits, sclf-coafidcDcc and toaability 
ittay be an outcome a limited and fixed institotional life. 

(ii) The Induitnal SAool population ibowi a defimte deficiency 
2n certain traits but not such as cannot be maA- up. 

(m) The Jail popolaiton exhibit a dcfiacncy in all the traits 
sa\x one, that of self sufficiency This may be due to a recoil. The 
life of crafty adventure end* in defeat that reflects itself upon the 
whole personality There is consequently a general dimmunon in the 
value of the traits along with the subsidence in the sense of power 

(iv) The most interesting fact revealed in the table ts that the 
nonnal population possesses a lesser degree of self sufifiaeocy Thu 
u due to the fact that insQtutionat life implicates mutual dependence. 
Man m hu daily life has to depend on others m the course of 

things The delinquent has, bosves-er to cut himself adnfi from the 
soaal tics. He n e eds all the tdf-fuffiaency that he can command 
The trait, then, develops by necessity and by practice. 

VL 

CERTAIN BASIC CONCEPTIONS IN THE PS^CHOLOG\ OF 
THE CRIMINAL PERSONAUTYt 

^i) 'Hie forgoing data suggot that delinquency has lU roots 
largely m the emotional conflicts mainly m the settitig of ihc family 
Thu opens the way to a psychoanalytic approach to the theory of 
enme. But while it may be piouiWc to undtrsund the mechanism 
of delinquency in thu manner the process of rehabilitaison must talc 
place m the light of the soaal and economic pmribihiici. H^nce there 
will always be a gap between what the theory suggests and what an 
actually be achieved. 

Again, a truly sacntific uodcntandiog of the mourn of the crime 
implies a co-operation betwren the enminal and the psycbologiit. It 
u tcry uncertain how far that may be fonhcomiog And bstly the 
length of ume needed foe a complete analytial traimeni of the cn 
minal u an obstacle which annoc easily be circumvented. 

(R) The emotional tension which is uid in undalic dchmjaency 
has ns foundatioo m the hcrediury make up of the Individuals at 
tvrll as m the soaal ammsstances that chat a ckl)rwTttrt>cy.eeipense 
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Ic IS of no great ad\antagc to enter into the question whether crimmal- 
it) IS the consequence of heredity or of the environment, social, eco- 
nomic and physical 

The attitudes, dispositions and tensions that underlie delinquency 
arc not sudden growths They take shape through the accumulation 
of small stresses of daily life that an unduly sensitive system receives 
and allows to persist As Cliffort Shaw says delinquency represents 
“a process of summation, which has its origin in the process of mter- 
iction between the individual and the situation to which he is res- 
ponsne Viewed from this standpoint a delinquent act, is a part of 
a dynamic life process, which can be understood in relation to the 
sequence of experience ”(7) It is a theory magnificent m its com- 
prehensiveness Its application for ameliorative purposes, however, 
can only be indirect For, no single fact can be the basis of action 

(ill) Distinguished from these larger sweep of theories, there 
IS another programme and oudook It has its basis in expenmenta- 
tion and tests It docs not propose to wcaf the data into systems but 
to take them at their face value Each undesirable trait revealed by 
test and expenment challenges the psychologist to devise situations 
for Its modification The task of the psychologist, then, is to probe 
into the personality of a ver)' large number of delinquents, to carry 
on his researches year after year in order to establish correlations bet- 
ween specific traits and delinquent trends When the psychologist 
feels sure that he knows the mental and the behaviour symptoms of 
delinquency, he is called upon to devise situations for their modifi- 
cation ' Psychology, then, must deapher and analyse significant traits. 
He must treat them piecemeal His is a slow work but it has the 
virtue of adopting the only certain method known to man, the method 
of trial and error 


VII 

CONCLUSION. 

Each dehnquent is a two-fold loss to the state He is withdrawn 
from field and factory, from the army and the defence services, soaal 
hfe, and in this manner ceases to be a productive unit He is in addi- 
tion a charge on the state for his maintenance and security The pro- 
blem treatment of delinquency is, then, a problem of soaal eco- 
nomy ' 
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(i) Hk piycholognt can make important contribotions to this 
progr a mme of pcrsonalrtf-irdamation He can ducorer by laboratory 
tests and by his skilled techmc of (Enervation the phases of the per 
tonality that will best yield to social and econonuc manipolatson. In 
this manner be can give valuable data for tbe practical cnmmologut 
to utilise to tbe best advantage of the debnquent 

(□) He can also measure the degree o£ change that occurs in 
the personality under specified conditions. In this manner psychology 
can help the admin istr ator to e stima te the value that an individual n 
dermng from an indostnal tebool, reformatory or a scheme of proba- 
tion. Such measurement would avoid much waste of tunc which 
may make or mar the life of the delinquent 

(ui) He can to a large extent be of help to the judiciary m tbe 
award of the punishment which would really be of hdp to the dehn- 
quent Teats and obscrvatioo would supply the material Hhich the 
psychologist mi) summanse m a report for the nuguuate to consider 

(fv) All of these measures presuppose a scheme for the psycho* 
logical study of the delinquent on an extcnsiTC scale. Men aperi* 
cnccd m the laboriiory techmc should regularly carry on a complete 
psychological examination as a matter of routine The mago tr ates 
should be e mp oiver c d to order such cxamiDatuxi Id certain categonrs 
of cases and in all cases of jorenne debnqueney These data accu 
mutated from jear to year wifi constitute a sound basis for diagnosis 
and prognosis and for measures of economic and social rchabilrtattoo 


(t) It IS not necessary for the goremmenl to Invest brge sums 
oo a new department for such invcstigalionf. There art several uni 
Laboratory facfliucs and teachers apcncnced in the laboratory lethme 
wrsincs m this pronnee carrying oo advanetd siwk in PrychoJogy 
are also to be found on the staff A reasonable grant to these Urn 
\cniiics for the carrying on the suggested bne of work would be 
enough for a modest bcginmng If after a period of say seven ytars. 
the scheme docs not seem to bear fruit it may be replaced by a mere 
suitable one. A beginning howe ver ought to be made immedutrly 
It u long oserdue. 
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of Prism tnd Pri s m era (London, 1618) and Bray s Essay Towards 
the Reform ition of Newgate and other Pri so ns in and about I^oadon 
(xyoa) The second work was a report based on the tint of pruooi 
coodocted under the auspices of the Soacty for the Promotion of 
Christian Knowledge. But tt was not before 1773 that the Brimh 
Porhoment authorised magistrates to appoint chaplains in jails. This 
IS the first official recogmtton of the need for prison jtfonn m Eng 
land. 

In the mcontune Vi’as published in 1764 Det DehtU e JcUt Pene 
(Cnmes and Piuushmcnts) by Bcccona (1735*94) ^ Italian pbiloso- 
pher and humanist, who has been described a century and a quarter 
later by the French cmmoologist, Gabnel Tardc, m Lm PhSosdphe 
PciuU (1890) as a “child of our aghtetnth century" 

Betxanai work u by all means the first philosophical and sjrs* 
temattc work of modem times and he is the Rossean, Adam Smith or 
Herder of criminology In hu analysis man u postulated to be a free 
agent and is said to commit crime after calculabon of pleasure and 
pain. Ponlshment therefore ought to be graduated according to the 
crime committed. But it must not rary acc ording to age health, eco* 
oofflie or other condiuons. 

Perhaps the roost objectiv'e and fraught with practical cooie 
qucnces was the treatise of Howard (1726-86) enuilcd The State of 
Prisons in F-n^nJ and Woks (Loodon, 1777) It contained also an 
account of some fcongn pnsons and hospitals It is this scork to which 
the prison reform propaganda of today has to look up as the first 
effective documcnL Howard is likewise to be i cnicrobcr c d m con- 
Dcction Tilth the doctrine that reformation, not punishment is the 
objcctiTC of crimiful justice. The conception of the house of confine 
ment Of prison as “pcnitcntnry" 11 also Howardian. 

During the early mneleenlh century r e f o r m morcmcnii were 
going on and by 1835 the first Jurenne Reformatory was established 
at New York American pnson methods were being talked of m 
Europe, and m 1S35 comraiisiem of inquiry we r e deputed to the UJ> 
from Engbnd France, Pruitu and Belgium. The PenniylTjnu syv 
tern (ix. cellular treatment) »*hKh invoJm the complete isotiuoa of 
pnsooers, attracted the attention of the European eipcrti and wat 
adopted with modificaiiom m their countnes. 

It wai in the mklit of thts pmon reform riRttw b Eur America 



139 


thnt ilic first Pnson Committee, was instituted in India (1836-38) The 
-iimosphcrc was thus adapted to the views of the German criminologist, 
Karl Roeder (1806-79), according to whom the object of punishment 
r reform and education. 

Prison reform propaganda assumed world-wide proporuons by the 
middle of the nineteenth centurj The first International Prison Re- 
form Congress was held in 1846 at Frankfurt in Germany and the 
fourth at London in 187a India had her second Pnson Committee 
m 1864 In the meantime the USA which had taken the lead in 
the establishment of Juvenile Reformatories in 1825 again adopted a 
pioneering measure in 1867 by introducing the "indeterminate sen- 
tence" (regarding prostitutes) in Michigan The establishment of the 
SLatc Reformator)’ at Elmira (New York) m 1875 constitutes an im- 
portant landmark in the cumulative prison reform movement of the 
century since Bcccaria and How'ard 

The challenge to this reform-cult and humanitariamsm of “class- 
IcaP criminology came from Italy in the researches of Lombroso as 
published in UUomo Delwquente (The Criminal Man, 1876-78) and 
his colleagues. Fern {Lm Soctologta Crimtnalc, 1881-84) 3 *’*^ Garofalo 
{La Cnminologsa, 1885) The classical school was condemned by 
them as romantic, metaphysical and ultra-optimistic They establish- 
ed what IS called the "positive” school According to Lombroso and 
his group the individual cannot be treated as a free agent The crime 
IS committed by man because of physical, physiological, racial and 
other innate causes over which he has no control The fear of 
punishment can hardly have any effect on the crimmal propensities of 
the human nature The value of education to a criminal is ml and 
can but render him a "recidivist” (habitual offender) Lombroso m 
his attitudes to the Beccana-Howard complex appears almost as a 
Malthus vts-a-vis Godwin m regard to the problems of the individual 
vs political justice The criminal is according to him an inevitable 
•character, a morphologically predetermmed type He is "born”, not 
made * 

Lombroso is essentially a criminologist But some penal methods, 

espeaally those which are associated with the hberahsm of contem- 

-■ > 

* B K Sarkar Political Philosophies since 1905^ V ol. I, (Madras, 
1928), F Von Eohden “ Lombroso’s Bedentung fuer die modem 
Knminalbiologie" m the Archiv fner Psychiatric (1980), H Mannheim 
" Lombroso and Modern Criminology” in the Sociological Review 
(London), January 1986 



'whldi Lypa of men and ^-oma are unprorable or rcfomuble. The 
problem hai risen in Germany b ec a o s e in 1931 the “ pr og r e ssi >‘c grade 
•cysttm" was mtrodoced by Bavana in the treatment of pnsooer*.* 
Hic biological bias of Nazi criminology is declared by Mezger id 
lus Kriminalpolitik tnf krimloologbchcr Gntndlage (Crime policy of 
■Cnminological Foundation, Stuttgart, 1934) as followr “Erne extreme 
MUieutbeone 1st in ihrem knmuial>poiiliscbcn Konsequenzen fucr den 
totalen Staat unannehmbar" (An extreme environmental or soaological 
theory u m its cnmc*pohcy unaccepubk to the total state) In keep- 
ing with this idea u the indinduaUstic responsibility maintained by 
■Sauer when he writes m his paper on “Anbgc nod Umwdt als Ver 
ibrccbcnsumchen** (Heredity and Environment as Cai*frt of Cruse) 
.that ic IS the indindoal himself that is the cause of aimc. It is in 
the stnnng of the indindoal s will that the came is to be sought 
(Zdtschrist der Akademk fner Deutiches Retht, Berlin August, >935) 
At the Intemattona! Congress of Populadon (Berlin, 1935) Rls- 
tow** m hh paper entitled Beroelkenmgspolltik nnd Knminalbiotogie 
(Population Policy and Cnminal Bidogy) justifies the Nazi race-law 
(1933 34) to the edect that diseased heredity is to be pre%tntcd in the 
xtstng geoeratioD (Geaetz smr Verhoetasg erbranka Nachwochses) 
ttecause this serves to reduce cnminahty The dose relatioo between 
dtcratffl hereduy and cnmmaliry u a cc epted by him on the founxlation 
-of Rucdin s researches as published in the hDttrllimgcn der Kiimlnal 
blologisdien Geaeflacbaft (1931) The Ansbrcnocs (cautenzalioo) of 
diseased pares out of the hereditary Bow of a race rt detlared by him 
to be an act of justice. Eugenic measures and sterilisation (nhich of 
■co u r se is eugenic) naturally bdoog to this system of race bw 

Because of the importance attached to the oon-lnological or extra 
Ixological {actors m the aetiology of crime the cnmino-biologKal school 
of Germany can be described os nco-Lombfosian or neo-pouave. Con- 
.Zemporaiy cnmioologtcal researches In Italy ought to be treated per 
haps as more L o mbr o st an than nro-Lombrosun, betausc, with them, 
although psychological and soaological dements arc referred to, the 
■bological cbsesitoo is much too cndctit. 

h Cantor “Recent Tendenclet In Crimlnoloxleal Rr*varch in 
4}«nn»ny" In Ihs dwersean fMcg/cst JoDfl, IWJC. 

Bfrofl^mnei/fvt ■•Jltad by IlannMO anJ t>obM (Uonleb.ltnr 

pp.649-Cy7 aUo Uottkea ^ I>a« deatackr> (IvtaU sir 

VerMtoocvrbkranlrm ba'*hwtich»v»**flid pp 
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Pande’s Trattato Sintebco di Patologia e Climca Medica (Syn- 
thetic Treatise of Pathology and Medical Clinic, Messina, 1927) gives 
the pres'ent-day version of the Loxnbrosian “born-criminal” This 
type has certain morphological, physiological, and psychological cha- 
racteristics and these are determined by heredity as well as by the 
environment acting on the heredity There arises thus the "constitu- 
tional criminal” This kind of individuals is often called the “real” 
enminal as distinguished from the “occasional” crimmal The lead- 
ing criminologists of contemporary Italy are interested in this consti- 
tutional cnmmal and their chief exponent, Ottolenghi, is out and out 
Lombrosian In his Trattato di Pohzia Saentifica (Treatise of Scien- 
tific Police, Rome, 1932) the “real criminal” is defined to be an mdi- 
vidual distinct and separate from the rest of humamty This type of 
offenders is considered to be the creation of negative biological and 
social selection 

To the same school belongs Di Tulho m whose Manuale di Antro- 
.pologia c Psicologia Criminale (Rome, 1931) every “real” or consti- 
tutional” delinquent is described as bemg burdened with defective or 
degenerate heredity The morpho-physico-psychological abnormahties 
or anomalies derived from diseased heredity form the basis of the 
delinquent constitution, and it is this constitution that predisposes the 
individual towards cnmmality According to Di Tullio factors lead- 
ing to defective heredity may be curbed or elimmated by eugenic mar- 
riages and by mental hygiene programmes It is the function of cn- 
mmology, first, to correct the constitutional anomalies, and secondly, 
to offer the individual an appropriate environment The Itahan Lom- 
brosians (or neo-Lombrosians?) of today are therefore not as pessi- 
mistic as Lombroso Indeed, the Fascist Penal Code of 1931 owes 
many liberal features to the “constitutional cnminologists ” 

The Fascist Penal Code of 1931 has among other things introduc- 
•ed a sharp distinction between “occasional” criminals and three spe- 
cial types of criminals, namely, the habitual, the professional, and 
those “by tendency” The last are the “born criminals” of Lombroso 
or the “constitutional” criminals of Pende-Ottolenghi-Di Tulh These 
three types are recognized in the Code as the most dangerous to 
society After servmg their usual sentences they are therefore subjected 
to nusure di sicurezza (measures of security) and surveillance If 
necessary, they may be placed in detentive institutions 

10 
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In tim cocnccoon it ts worth while to ob scr r e that the Amcncan 
pohlication. The IndWdnal Criminal (Wasiungton 1935) by Karp- 
man, cmphaaizcj pjychic faaor* in cruninahty ‘TVhatcvcr ngmfi 
one may to tocral or man caosca,'* says he, “there can 

hardly be any doubt that the picture will never be complete without a 
particular study of the mdividual cnmtnal as a d etermin ed factor in 
the situation.” On the other hand, the mtUcn or the soaal environ 
mcnt has been stressed m another Amcncan work. Social Determinants 
In Juvenile Delinquency by SuUengcr (New York, 1936) 

From Laughlin s paper on “Eugeni cal Sterilization m the U S " 
presented to the International Congress of Population, Bcrhn (1935) 

It IS clear that in the Umted States the biological impacts on Icgtslauon 
are already ^•ery cxtenirve. The statute of 1907 passed m Indiana 
inmatcd the movement for the prevention of reproduction by definite 
strains of degenerate human stocks. Down to December 1934 sten 
lizauon operaDons ss-erc performed to the extent of ai 539 Among 
the patKnts for legal sterilization are mentioned the feeble rmoded 
the insane, the epileptic, the idiots, habitual cnminaU senul perterts, 
moral degenerates and so forth. Stcrflitatton statutes hate been passed 
IQ thirty-one out of the forty-eight states. These bws recognize here 
dity as a major factor in certain types of heredity degeneracy The 
quahty of the futnre population is sought to be protected by rnnoviog 
certain indiMduals from the stock of parenthood of the next gener a 
tion It will be apparent that the Nazi bvr was anUapaicd by the 
Americans by a quarter of a century* Stcrilizauori, as practised 
according to Amencao law has no reference whalcrcr to race religion 
or pumshmcnl” It 11 “purely a biological or cugenical institution.” 
Rut all the same, in regard to crime prcrention cugenical sicnliiaiton 
may be considered a Icng-Umc factor in so far as inborn de g e n er a cy is 
demonuraied to be closely rebted to the chances of development of a 
cmninal career by the partieubr individual 
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Outline of a Case Study 

By 

DR. K. G RAMA RAO, M A., Ph D. (Lond ), Editor, The Penal 

Reformer, Assistant Secretary, Umted Provinces Prisoners’ Aid 

Society, Lucknow. 

I N any scientific investigation consideration of methods is of first 
importance Logically also the first step would be to decide 
upon a suitable method or methods However, there are more im- 
portant reasons for setting out early the essentials of a study which 
has to deal with predominandy psychological and social data The 
problems of a maladjusted individual — a delinquent or a difficult child 
or a normal person either, for that matter, are for the most part highry 
specific, every one of them is a personality in his or her own nght, 
and as such enjoys an independent existence whether ill or well fitting 
to the world of men and things around Any geheralisation concern- 
mg persons whose adjustment to community hfe is known to be 
defective is apt to do violence to the facts Therefore an enquiry of 
this kind is bound to take a distinctive line i 

Further, the case of a person, child or adult, whose ways of be- 
haviour and conduct are such as to cause personal or communal 
anxiety is met with constantly at home, in the school, on the play- 
ground and m the spheres of trade, industry or state craft It is a 
case the right handling of which is of immediate and practical com 
sequence to the parent, teacher, the employer, the community or the 
state For this reason also choice of proper methods for the study of 
highly practical problems of individual adjustment is of first import- 
ance 

Case study is the only satisfactory method that would give us an 
understanding of the mdividual adequate enough for purposes of 
diagnosing the basic errors in his or her personality make-up It is* 
a method of the psychologist The historian or sociologist concerns 
himself chiefly with events but generally ignores the personahties who 
are responsible for shaping and vitalising them, though today a grow- 
ing realisation of the need for psychologically oriented history or 



soaoiogy a witnosed m progressive quarters. The psychoiogiit i en- 
quincs, bonTver go farther than a recording and investigation of the 
event alone* in this aue the particular form that maladjustment takes, 
which may be denoted by any one of the conditions or a combination 
of two or mere of them falling under the mcdico-psjxhological, psycho- 
social and purely soaological groups. But, it should be remembered,, 
m nooe of these cases is the event on isolated one nor arc the moti 
vating factors apparent on the surface. They mvanably ore found to 
have a genetic as well as a critical phase, and their ongm dates back 
to childhood days 

Now symptoms arc not causes They arc not always direct mant 
fcstation of causes. Stealiog for instance, is more often than not a 
substitutional form of dchnqucncy Hence symptoms ptwe nothing 
An understanding of the symptom atone, therefore, would be unhelpful 
m prescribing remedial trea tm ent. A lasting cure can be ef f ected only 
Vifien the symptom u traced to its cause. An uodcrstanding of the 
cause will help to reveal the true nature of the symptom To thu end 
modem psychology claims to present a definite body of methods and 
pnnapks the practical appUcaiMn of vduch should pnde the Kandluig 
of problem ir>dr\nduals 

What, then ore the methods of case study which the locntifie 
investigator adopts for studying this subject? WTut are the facts to 
be desurd how arc they obtaioed, recorded and utilised? Bnefly 
case study is nothing less than complete history taking with the sole 
obj ec t of gaming an understanding of the individuals assets and luH 
hues — physical and pathological condmon phjrsiological habits, socul 
htstor) abiliiiei and aptitudes, character traits and tnnpcramcnul 
qualiUes, educational and vocational acbrrvemenT economic roodiuon 
— m the past as they are at any partinibr umc and the probabJe 
course of thar dcvclopmcnt. 

Thc topics about which data arc gathered suggest themsehci to 
be In the order they a-c noted in actual study (a) salrenl features of 
the present occurrence (b) present condition as atcertaincd from a 
psjchologtcal and physical examinatioo (c) desdopmenu) hiitory of 
the individual during childhood adolescence and adult life (d) bittory 
of the family The detailed facts are to be found m the Indmdusl • 
pcftorul and socul bfc, in the history of the family and in the com 
munity and r ghbourbood conditions The bminest of fart-collcet 



ini; proceeds h) obscrs.iiion intcrMCu nnd bj testmp TTic fiml record 
^^lOuld resuh in a thorough undcrsi.rnding of the ense expressed in 
the fo-m of n dprnosis 

PERSOVAL •\Xn FAMIIA DATA FORM FOR 
•PRORLl'M IXDIVIDUADS’ 

1 Name- Ape Sex. Plaec of birth. Present residence Occu* 
patron Address, 

Referred In whom Sources of infornntion 

Nnturc nnd numlver of offences 

Trnl, consiction ind court sentence (if an\) 

Nnture of ‘difiicuh iKlnviour, since when the diflicultics nrosc 

IHs the CISC been Inndicd prcviousH ' B\ whom, when nnd how ^ 

2 (i) Father — nine or not. ngc, whether lump with f.nmil), 
ocaipaiion. income (wcellj or inonthls ) Idnbits nnd hobbies Do- 
minnnt ehnrnctcr traits 

Mother — nine or not ngc, whether lump witii fnmih, occiipi- 
tion, income (wcchK or monthl)) Habits and hobbies Dominani 
character trnits , 

Stepparents (if nny) 

Extent of disparity in age between parents 

Birth order — eldest, joungest or the middle Age differences 
Other children Whether luing under the same roof 

(u) Parental Disciplmc 

(a) Too strict o" severe — “hot-house” type (liable to result in 
open assault, running away from home, theft, dcsolute life) 

(b) Too weak and easy going (springing from physical defect 
or ill-health, incapacity of the parent due to old age, laxity 
m morals from fccblc-mindedncss, extreme poverty, fre- 
quent or prolonged absence from home, etc ) 

(c) Union of licence and seventy within the same home, in 
the person of the same parent Parental differences over the 
question of discipline enforcement, particularly display of > 
such differences in the presence of the child 

(d) Absence of any sort of disaphne (Pampered or unwant- 
ed child) 


(ffl) Home cnrinmment (Sodil and Pijrdudogical) 

(t) Obscene language. Immorality -on the part of otben. mem 
ben of the family Sexual molgtatioo. Irregular unions 
contracted by the parents. Godless atmosphere. Absence 
of or indiflercnce to healthy cooN'cntionality etc. 

(b )Parcntal alcoholism. Prostitution Gambhng and betting 

(c) Company of conx'ict or profligate parents o other near 
rcladres. 

(It) Economic and Social Condidonsr Home, Neighbourhood 
and Community 

(a) Total income (weekly or monthly) Number of dependent 
mernben m the family Rise and fall m the economic and 
soa.ll status of the bunfly 

(b) Habitation Street, rent, number of rooms Sanitation Cul 
tore and rehgiosicy 

(c) Number of orphan children in the naghbourhood and 
community 

(d) Income per capita. Community standard of )t\ing Drs< 
panty betwren the two. 

(e) Fadhocs for recreation at home hoi^ and where the chDd 
ren spend thar Insure boon 

(r) Coojugil Conditions 

(a) Proportion of mamed to unmarried member s in the family 
and in the community Diiiriboiion of the sexes in the 
famfly and in the community Mamageablc age for boys 
and gulf. Prcralcnce of dowry system m the community 

(b) Number of iUeptimatc children in the community and in 
the nerghbourhood. 

3 Family Hhtory in respect of fathers family mothers family 
Race. General health and spenfic ailments (the Utter repeatedly 
occurring occasionaJ) Habits. IntelligeTKe General emotKHuliiy 
Dominant character traits Morality Cnminalrty Pauperrim. Pros- 
tiiutioo. Constitutional or nenous ailments of hereditary nature 
^ Medical History of the lodirldaiU. 

(a) Infectious, nervooi and other diseases and inpirscs What 
and when. 
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(b) Prcsrni pluMCil cnndujon; ph>Mognom^ nncl general ap- 
pruntuc, ilcfornntic^ and th^abilnic., height, weight, \ision, 
licarinr. ncncnl heilth, siKcial ailment*:— chrome, acute; 
w!\at when and how long a period 

(c) rh\Mo1oi;i..n! habit*: Con<tipation or other digestne dilTi- 

euhie^ Api'clitc Ineomnia Hed wetting General rc- 

gvihritv of habit*: biwccpiibiht) to fatii’uc 

I I)(Hxhondrn 

(d) Ilabil*: in rcgird to (c\cc^*;i\c masturbation, ngidil), 
peracriions) D ct 'lobacco Stimulants or daigs 

(c) Ncnmis or mental aflhctions “Nervous Hrc.akdoun ’’ Pe- 
riods of tlcprcssion or cvcitcmcnt. Attempts at suicide. 
Hysterical manifestation*. Occurrence of delusions or 
hallucinations. 

5 (i) Abilities and Achievements 

(a) General ability (“intelligence"). 

(b) Special abilities (if any): language (verbal) Mechanical. 

Musical \rtistic, etc 

(c) Special functional (cognitive) disorders as in attention, 

memory, association, perception, judgment 

(d) School achievements literary, voc.ational, technological 
Note Among young delinquents ‘ve-bahsts’ art. often met with 
(u) Motor and Manual Skills. Sensory Discnmination. 

a (a) Speed of reaction rapid, medium, slow 

(b) Practice at hand-work 

(c) Knowledge of skilled activities playing on a musical in- 
strument, operating machinery*, athletics, etc 

(d) Discrimination in taste and. smell 

6, Vocational fitness and Conditions of employment 
(i) Preparations to take up employment 

(a) Vocational training, what, when and how long ' 

(b) Period of change from school to career, involving the break * 
m life, the new demands, the sudden responsibilities, access 
to freedom and ample funds. 

(c) Disappointments and failures in getting jobs > ' 



(Q) Uncongenial emploTiaent 

(a) Work bong too difficult and tbc child dulL 

(b) Work bong nmplc, tedious or mechanical and the child 
too bnght 

(c) Absence of outlet for legitimate sclf-cipre«ion and genuine 
emoaom. 

(iU) Precarious conditions of cznploTiiicnL Pint and subsequent 
riluadons. Reasons for change. 

(It) Present Tocatkm. Hours of work. Wages (whether pro- 
gresshre) Security LeUure. 

(t) Hahits of work. 

(a) Regular Adequate. Spasmodic. losuffiaenL 

(b) Ob]ccti\‘e in irorking to acquire skiU to solve hard pro- 
blems, to cam and amass wealth, etc. 

•j Recreation and Leuure hour Occupationi. 

(1) Friends and compatdoas. 

(a) Of the same age sex and family and of the same locality 

(b) Adult companions. Duect and indirrtt mfloence of sctual 
nature (frequendy hocmMcxual) Their rocatioo m hfe 

(B) Chief haUti, hobbles and axDDScjneots. 

(a) Betting and gambhag 

(b) Frequent Tints to aoema shoppuig centres, pubhc bouse 
locahties cafes and restaunnu, railway staOon. 

(c) Reading and wnting Painting Mustcalneu, MecKanKut 
inrention. 

(CJ) FacQides for sports and amnsement 

(a) During mid-day and eremiig hours, the tired and hungry 
moments sshen work or lesson will be orcr 

(b) Hobda)! with social hahiu Hith freedom from the ihsci 
plmc and con\-cnticiu!ity of work a-tlay h/e 

Now — Dearth of outdoor space condemns the child to turn the 
street into his playground. Absence of facihim for wholesome re errs 
lion and of proper guidance drives him to indulge in raggings 
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h Charsctcf and rcnoualit). 

(i) Ccncu! c^^^o;lonailt^ 

( »rrc(al tcprri'cil and »rjnitt\r, unrcjnc 'cd and 

raid) tVt/at'*c 

(h) (V'jrxJi «r ifUsatJoai, othrt than tho loinnion to c\cr\- 
c: r, tl at j'f fno't !d rjj to arou'c cntolion\ of anpcr, fcir. 
dttpu' *’-h a nation and lo\o 

(f) Vfannrr.i ni that ma\ Iv coiu’tlrfcd av rrlca'-c% of cinotioml 
irti‘,o 5— ihi'inmntp v »th !tnpcr* uhdr thitd.inp, smof inp, 
uhd.r at rti 

(n) Nrurotjc tj-ntptomi 

ta) \\ alh or lalW n» ^Ic‘cp l)a\ <hraniinp Drcanu Sleep* 
\:|ht'narr'i Ilcai’athri Jh Hemal manifest t 

tuns 

li)) Lxcc'Mvr fcir o^ darl p'tcr , oj^rn plaecs, tiops, cats, death, 
etc, 

(ui) StrenptJi. dcsrlopment and modification of specific instinct 
tendencies Prosocstisc impulses, 

(a) Sea. (jxisitnc) Its tleprcc of aclisnv from cliddhood Na- 
ture of Its mtepratton or disintegration uitli other activi- 
ties Course of dcsclopmcnl — normal, regressise at times, 
homosexual 'Hungs that arouse sexual attraction Know- 
ledge (functional) of sex life 

Sex (iicgatnc) Unsatisfied afTcction at home Inadequate 
control during spare hours Abnormally repressed sex due 
to the influence of religion, o- authorii) 

Special sjmptoms (if any) during the transitional stage 
from lose of self to object lose 

(b) Self-assertion (Vigorously dc\ eloped m youngsters of 
wa^'ward nature Instances feats of revelry, daring and 

defiance among bo)s, vain and romantic lying, later theft 
and immorality among girls) 

Correlation between ability and ambition Attitude to 
praise, blame and indifference ’ j 

(c) Acquisitiveness Hiding and collecting tendency Lervo 

of possession Note — thieving may be a subsututivc re- 

action for some other impulse at work 



(d) Anger Iti i tr cngth and fceqacncy pf occurrence. It* on 
mcdoie reactions — physical violence to persons^ physical 
\iolencc to pro per ty angry bchanoor murder and mur 
dcroiu assault. Note — Sometimes anger is the result of 
thwarting of some other poor mstmctual tendency 

(e) Wandenng (Truancy is the first step leading to juvemie 
dime) Children having parents of wandermg nature. 
Poor home disaplioe. Bad companions. Attraction of the 
m e e ts. Desire to cam money Merc restless rowmg to- 
wards adolescence. Nomadic tendency released m cases of 
hysteria, epilepsy etc. 

(f) Hunger Starring and famishcdL Gluttony Acxjiu'cd 
taste for eatables and dnnks. 

(g) Hunting Generally a pnor inner impulse like hunger 
sex or mere restlessness at work. Sexual mtsbehaTtours 
are both precedent and antecedent phenomena. 

(h) Cuoonty (An intelligent specimen of truancy) Love 
ot adrentur-. Desire to know Unhealthr nmosity par 
Ucularly over sex matters, dc\'tloped as a result of parental 
r e tie en ee, excessiie tunidity etc. 

(i) Herd or Gregorrousneis. Lo\e of compan) Aimless 
rowing m the company of fnends. Desire to entertain 
fntnds. Reactions -rmschicsous damage, petty theft, 
truancy fighting gamHmg tmrgbry hocno-iexual prac 
nccs. 

()) Cruelty ( blend of self assertion curiosity and hunung it 
tones comhatiicneis or anger) Sympoms of a gruesome 
tendency to find joy in the angunh of another 
(h*) Impulses afiectlng crimlaatlty by thrlr defidcoeiet. Inhlbitirt 
deterrent instmctnal tendencies. 

(a) Fear Impulse to escape by flight—for mitance m truanc) 
in sagranc) Tendency to leemixencis, sclf-concealmmt 
Ijing Tendencies mdicatnc of loo liolc frar— fccklot, 
headnrofig icnturesome Tendenacs imhatixc of too 
much far 

(b) DiiguU. (A somatic motrsc luhtening p-inurily the 
bodily rwedu) Foods and tmtOs that diigint to U.e pomt 
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# » 

(\) Special emotional trends and conflicti, witli particular refer- 
ence to the indnidual’s attitude to other members of the family. 

(a) Sentiments of attraction and repulsion towards persons, 
thinps and ideas and ideals 

(b) Mixed (ambisalcnt) sentiments of lose and hate, submis- 
sncncss and aggression towards one and the same person 

(c) Stepmother complex Complexes of authority, disgust, m- 

fcriorit) and self assertion Sex complexes Moral con- 
flicts (resulting from the conflict of tw'o incompatible im- 
pulses — a temptation,) due often to the puritanical tradi- 
tions in the familj, absence of any sympathetic confident 
who might show an understanding of the individual’s 
problems , 

9 Mental Abnormahty 

( 1 ) “Borderland” conditions Emotionally maladjusted Emo- 
tionallj unstable Mentally peculiar 
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(Q) Nenroscs. Nnirastham (a daQ Imlcn irrespoiiubte con(£> 
tioo) Anxiety statej — tymptoms truancy flight from home, fr e qu ent 
change o£ rocation, etc. Obsewon nenrosea. Kleptomanta bomi- 
adal mania. Phobiaa. Other hyrtencal mamfcstatioQa. 

(iii) PhychoMi. 

(a) Functional — Dementia Pr aecoy Maniac-dcpfcssivc. Para 
nota and related conditions. 

(b) Organic — General parens. Toxic and Senile psychoses. 
Epdepsies. Abnormal cooditiont associated mth certain 
physical diseases. 

10. The tndindualt own story with spcaal r ef erence tc^ 

(a) his motives (alleged, as'owcd, rationahsed or half uocon 
saous) 

(b) hu present ntuation as he views tt 

(c) his im p re ssi oo of past practices, acquaintances and other 
influences 

(d) his oudook and intentions for the future. 

II (i) Stunmary of coodidons In regard to the hiittry of the 
family hfrtory of die huCridoal, hbtoty of the pre se nt crisis tod the 
present condidons of the IndlrldoaL 
Cooelttrionx. 



Some Psychological and Sociological 
Aspects of Crime 

By 

PR \r\V n 5RIVASTAVA. M A , LI.R Dip Ul (W ;il«) I'.R GS. 
» Tc:iclicrt‘ 'I rJininp Collcpe, Indore 

T HL p'ob’r'n {*! tftinc ln< tK hren lonudcrci! in Iiuln nininly 
fro.n ihc ailmmturjiivr jHitru of \irv\ ''ftrnc ol it^ most nn- 
{vi'i^nt Tnd ‘<vio’o;,inl as|>c..t' ln\c no!, I nm afnid> 

rct,ci\cd the aitrntion their nn|>ortince deserves I propose to stress 
some of their aspects on tins occasion 

If the puni'limcnt for a crime is Insed onl) nj>on the face value 
of that crime, press mjmticc mas m some eases lx: done to the offender, 
ssho mas* no, l>c a cnmrnal .at all hm a patient Tlic particular crime 
for sshich he stands consicted mn) base been caused by temporary' 
mental aberration, sshich m turn tnaj have been the result of circum- 
stances over which the helpless offender had no control fn all eases 
of this kind ii IS csidcntlj the duty of society to find out the cause 
Ixiforc administering the cure If the cause is not correctly di.agnoscd, 
great harm maj be done to the morale of the individual. While it 
IS the dulv of socicl) cffectiscl) to stamp out all anti-social tendencies 
in order that man ma) Inc at peace with man, it should also see that 
undue harshness and sesenty arc not exercised m dealing with indi 
\iduals, that in trying to effect a cure it docs not kill the patient 

This brings us to a sciy vast field, namely, to the region of the 
causes that he behind crime, much of which is only .apparent, nqt 
real, crime TTicrc is, first of all, the influence of the street which m 
the majority of leases gives the individual not only an inadequate, but 
m many eases a distorted, conception of life and its values The 
street urchin, who later blossoms into a street loafer, lives and breathes 
and grows up m a world which presents innumerable spectacles o^ 
selfishness, cruelty and vice in many forms He is hardly afforded a 
glimpse into the infinite possibilities of the really useful life of a citi- 
zen The whole social atmosphere around him militates against the 
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fonnition of tbe ngfat pouiu of ticw and the right emodoiul atti' 
tudcs. 

PoTcrty u a \‘cr7 fertfle catue of much delinquency in the g r o w 
iDg youths. The child of poor parents g ro ws up in a home which is 
tbe perpetual scene of petty quarrds and bickerings. He finds his 
mother slaving for the whole day and offering irntatioa instead of 
affection to him. Hts father returns at the end of the day tired and 
seldom m the best of spuitt, and docs not bring any sunshine into the 
house. Shouting beating and other forms of violent display of tern* 
per are the daily experience of the child of poor parents. Restraint 
of feeling and refinement of dtspositioo arc unknown. It u endent 
that the child brought up m such surroundings has his attitude towards 
life twisted in a certain fashion and can hardly be expected to dot 
lop into a good Qtiten. 

Poiertyi twin suter is ignorance The appalhng amount of illi 
icracy m Indu accounts for a sxry large proportion of crime in this 
country The figures for lUiteracy in India arc pracncally the same 
as the figures for bteraey in most of the adsanced countries of the 
world. In the towns only about 7% and id the country about 3 % 
can read and wnte thetr rumes. Many of those who manage 10 
acqaire a certain amount of bteraey easily relapse into Dliteracy when 
they leave schod and enter hfe. A better day now bes ahead of this 
couniry wdiich has at last realised lU shameful educaliotul backward 
ness, and has scnously addressed itself to the problem of the IiquidLi 
tion of illitcraey through the uniscnalmuon of prunary eduaticm 
and adult cduauon The Congress prminccs deserve to be warmly 
congratulated on tbar adoption of this tw‘o-foId constructive cdoca 
ttonal programme I base no doubt that the removal of ignorance 
will result in the relief of much of our economic distress, and when 
the two-fold curse of igrsorancc and poserty has been bfted from the 
couniry crime 11 bound to dunmnh 

I ha\e dwelt at some length on these two causes of crime rumcly 
poverty and ignorance as I behest that the problem of the pmenuon 
of crime deserves far more aiientum than it has received in the past 
n connection with the problem of pfrvmtioo I may 1 ^ permitinl to 
instaiKC a few other causes 

I have already referred above to the ml effecti upon lie moral 
destloftnmt of the individual of the cramping aimoiphcre of a p^^ 
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licmr In siuh hcnct nnt cnU k x\\c j;cncr.nl atmosphere depressing, 
hut thrre i< aho n cmupicuoiu aluence of an) organised attempt at 
the tjain-rg ot children Hie nKial education of the child sufTcr«i 
’>ri!tuid\ iKcaiur ol the lou moral idcils ol the pirents and iKCausc 
rchr on is uva cStrn KUifii'cd ssith the ritinl Without a p-ojxrrU dc- 
\e5( js'd tui'ral ideal atu! fulK ami cnetl religious sense no indnidual 
cm isc expeUed to male a serious clTnrt to bring his general eorulucl 
into suato-mU) \sul\ the pres ulmr mo il and relutiovis v,oJcs Rcli- 
gunn ciim uio I ns>t oidv o’ the growing indnidinl hut of the inmates 
o! tie pi's, s| lUiK! I'c Idted ahenc the mere!) denominational plane, 
and Its ip c s'Mudd Ivr turntslied hv the largest rommon denominator 
«sf all rrhrto’w so that to'crifon and hroaiimmdalncss ma) he incul- 
cated 

Poser, \ IS jt<ch the result of ecrt.ain cconomie uid sornl condi- 
tions Lnid these eonditions arc ameliorated it uill continue to crip- 
pV the dc\ c^opmcni of mam uulisiduals Hicrc is much enforced 
permanent and seasonal uncmploamcnt, not onl) imong the illiterate 
misses but also among the educated classes 

Most of the advanced nations of the world arc alive to the ncccs- 
sil) of mal ing suitable provision for hc.althy recreation India lags 
\cr\ far lachind other countries m this respect In the large indus- 
trial towns of India, factor) workers and members of the lower mid- 
dle classes gcncrall) have hardl) an) opportunities for recreation 
The) arc usualU seen wandering aimlessly in the ba/aars, sitting list- 
less]) in public parks, or f'cqucntmg cheap places of amusement 
They sometimes resort to brothels or toddy shops to satisfy their crav- 
ing for change and excitement Picnicking, hiking, swimming and 
other forms of health) individual or group acuvity are unknown to 
them It IS the duty of the nation to make ample provision for the 
\c'y natural desire for change and recreation which every healthy 
individual possesses Work along the lines of the programmes of the 
Workers Educational Association in England will be very desirable 
Some sort of club life for the poor workers is essential, if w'c w'ant to 
save them from temptation 

The attitude of the general public towards this very important 
cause of crime has unfortunately been one of indifference 

The problem of beggars m India constitutes a serious menace to 
the well-being of the country Not only is their influence morally 
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contigKRU, but ihcir va5t body rcprcscnti a tcmfic w’aitc of p^an 
power which can be utilucd for ibe bettennent of the lountry Recent 
ly tome big cmcj have taken tteps to itop b^ging but the methodj 
adopted by them have been mainly of a negative character Our 
efforts ihould be directed not only towards the prevenuen of begg a ry 
>through mere prohibition, but we should senomly try to uuluc the 
large amount of man-power that u locked up in the vast body of our 
Sadhus and Fakirt. Thu w2l certainly reduce the \*nliim^ of enme 
an the country and will raitc the general tone of the populaboa- 

One \CTy important upcct of the psychology of enroe desenTS 
special notice I mean the psychology of repression and mental coo- 
flicL The young duld finds humelf pitted against tremendous odds 
and hu wishes which he considers very legitimate arc constantly 
thwarted csen by those who are closely related to him and from whom 
he expects greater understanding and sympathy Now every nonnal 
<hfld has a siroogly developed sentiment of idf regard or sclf-rtspcct 
and he finds it very hard to put up wath the hunulutxMi of defeat 
and frustration whi^ be encounters m the process of makmg adjust 
menu to the outward reality An unduly submtsnte child wfll per 
haps accept the sitoalioo, but a normally se U -asseruw child will kick 
op and win try to make himself felt. If he does not socteed then 
instead of broo^g he will try to introduce a pretence into hu bfe 
that the disagreeable problems of his life simply do not exist and that 
he is the master of the situalioo. The wishes and icndeoaei, how 
ever that ore thus denied cxpieision arc not annihilated, they conti 
nue to am as rebels and out laws In the depth of his mind unknown 
to and uniufpected by ihar possessor and aprtismg thcmselTfs in a 
variety of w’ayi e^ dreams, day-dreaming apparendy meaningless 
Incks and manoensmi of speech or manner mexpUaWe habitml for 
getting of a particular thing stammering hysteria, hooligamim stal 
iDg and so on Societ y m such cases my often becomes a substitute 
for the ovcT-sirirt parent or other person responsible for the rrpmiton 
of early natural wishes and the individual tnes to soothe Kit wounded 
fcchng of Klf<stcem and tnes to overcome hii sense of frustration and 
failure by indulpng m a multiplicity of forms of anti socul conjoct 
Such an inJisidoal and there are many lueh in our rtfomutonn and 
Jails, h a patient not a enrrunat Psycho-analyiis m such cates holds 
out a promrsing field for research and investigation of indindual cases 
eg of saual olTcnces and alcoholism arson ami cates of Llepto- 
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inn'i ‘'U'h tnd'M<UnK ntf, mtlcctl jn mnnj socnl problems rcquir- 
mc >.,5rc;u) treatment Atn tlumtv Inntllinp of them mil mean the 
fon to <rvrict% of so mans tt^cful li\ci tint could be rcclumcd and 
rude to fjt mto jt^ cxt'Mnp Inmevsork. We owe it as a duty not only 
to them but to sfxirts to cure them, to breal up their complexes, to 
jrastoeutc the Jtarmcnlv o*. their pcrsomlitj that base liccn torn 
"ound.cr b\ internal conflict TJus }%oints urpentU to the necessity of 
cnablnhini:; clinics attached to pils and rcfornnioncs for the s)stcm- 
at c a^d nro’onncd arnUsii of stuh cases b> experts, as alto to the 
<*csinb.ht\ oi cnvounpinr research along the nght lines in Unncrsi- 
i cs anil AJcdu'al College*' 1‘uropc and America ha\c already rccog- 
n ‘^d the infwrtancc ot research and iincstipation of such eases and 
}n\c a'read) inaile much hcadsvas India is also, prailuall) but surcl), 

V .a! tng Ufa and rcalring llic ncccssiij of work in this direction Lt 
Oj! V K *rafa{K>rc, IMS, in his admir.ahlc little l>ook on Prison 
ivefonn in India has ]>o ntcslK drawn attention to this effect The 
ji'cscnt (xanlcrcncc also constitutes a clear proof of the recognition of 
tlie injxsnance of scientific investigation of the subject of crime in 
us manifold aspects 

Punishment to be human and really reformauve should be free 
from all taint of sindicincncss We no longer believe in the crude 
and barbaric mcdiacsal methods whereb) socict) brought an unneces- 
sary amount of us strength to bear upon the crushing of the malefac- 
tor If an individual proves refractory to society, his segregation from 
other people may be necessary, but it would be sinful to restore him 
to sociclv vvuh his spirit totally crushed and his self-respect completely 
shattered Such an individual will find himself a misfit in society and 
the task of adjustment to society will present far greater difficulty to 
him after hrs release from jail than it did before he became its inmate 
The problem of providing suitable opportunities for released prisoners 
IS a very serious one, and as it will be sometime before society over- 
comes Us repugnance towards all c\-convicts, it is necessary to cstab-. 
lish certain institutions where these unfortunate persons could do 
socially useful work of different kinds, suited to their capacity, and 
prove their bona fidcs as normally functioning citizens, before tbpy , 
can be reabsorbed into the normal structure of society For instance, 
efforts should be made to find work for these people in factories and 
on farms, and m various commercial and industrial concerns Only 
a very few of the really confirmed cases will need vigilance after rc- 
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kase from jail and these could be dealt with u a separate class. If 
dunng their term of unpruomnent m jail the majority of pmooers 
have been allowed to discover their Kioal possibihtics aod enabled to 
learn mefol arts and crafty and if they have not be co me dehnnunu* 
cd and brataliied by orcr-ngorotu duapline, they ought to come out 
of the jail chastened and determined to make amends for thor past 
mistakes. The piam bnes of reform, therefore, will be m the future 
along a better dugnom of indindaal cnminals wnb the object of 
helping thrm towards soaal usefulness and self-confidence and along 
tbar sp eedy reabsorpQoa by soaety 



Problems and Possibilities in the Field 

of Probation 

S NACnSWAnAX. Chief Pmhation O/Ticcr, U.P. 
'lObTII \ND CRIMi: 

It t', ilic cuiri in Iiuln tint i nev cla'.' of crinmnls is iKinj; 
mruited. \ ? , )o\nhuil ami juscnilc offrnders Tiicsc arc usually 
Ninul'' vs ho have inherited an uintihlc nervous orf;ani<ation, who .arc 
t'uanis l>rlon{;inj: to ovcrcrowdctl or h'olcn homes, who .arc uncm 
plovcd and have ta) cn up street trades in the city tint arc jnrlicularly 
ha-^arJous niorallv, or who hclonp to notorious delinquency areas in 
the cilv where dirt) arul dismal slums, j^amhhnt; dens, obscene theatres, 
brothels, dark and blind lanes amongst which they arc reared do not 
give opportunities of developing normal social habits and attitudes 
The gang is also there with its leader, a goondi running a cheap tea 
or roll shop with a prostitute as an ostensible means of livelihood It 
IS ever ready to accept these young fellows and expert instruction in 
picking a pocket, getting skeleton keys, selling stolen goods to chora 
bazaars and tricling the police is not long forthcoming Thus the, 
neophyte is cerLain to become a petty thief, a shop lifter or a sex 
olTcndcr or to commit other increasingly serious crimes 

PROBATION AS A METHOD OF TREATMENT 

We of tlic Profession arc interested primarily in the process of 
first arrest and court experience which is a sort of sieve to select these 
misfits of society and the choice of the best treatment of a convicted 
person under tlic First Ocenders’ Act is one of the most responsible, 
difficult and important tasks with which we arc confronted Proba- 
tion IS one available treatment In order to avoid covering too much 
territory this paper will limit itself to considerations of Adult Proba- 
tion under the Probation Act for offenders under 24 years where a 
Probation order can be passed Juvenile Probation under the Children 
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Aa bang of a di fl gent character wiD not be taken op. Time will not 
permit It, and furth er mor e it might lead to more or less confmioo in 
measuring and appljnog the facts and plan presentedL 

The theory of Probation ts well knmm and the fact that the First 
Ofienden Probatioa Act has been enacted in Madras, UP^ and Bom 
bay u conclusive cndencc that it has been a cc ep te d as a method of 
treating pasons convicted of enme. Let us at the outset he quite dear 
about the meaning of ProbaDoo and what it stands for 

Probation u a method of treatment or puoithmem by which the 
commimity through its courts, seeks to supcrrise, disdpUnc, rchabth 
tatc and contrd convicted od’enders before commitment to penal insu 
tuttons. Pnnurily its objca and purpose is to protec t soocty In thu 
respect it differs in no way from imprisonment On the other hand, 
whfle Its objectives arc the same, its methods are radicaDy different 
Probationers arc condiaonally Uberated m the community subject only 
to restnettoos imposed by the conn and the Probation Officer Here 
the difference betuxen these two fonns of treatment is fundamental 
and detennitKS the poboes and procedures followed by Probouen 
Officers, 

Handling of offenders under the First Offendm Probation Act 
involm at least the court, the Probation Officer the offender and the 
community Let us consider the court which means the magistraic 
of the coon for With him the plan begins and ends 

A magistrate is a person, a lawy er by cducauoo training and 
expcnencc. He knows the law pertaining to the aie a man of cKa 
racter and good judgment, and usually conducts the trial honatly 
fairly and impanially But under a spirm of Probation where wt 
are concerned mih the indjviduahftic ueatment he muit be further 
prep a red by being well acquainted wnth piythotogy social 
case work socul soenecs and cnmlnoJogy He should be wtH 
acquainted with the correctional imtitutioni of the proviKC together 
with ihar rcspcctnt prob l ems for now the handbng of offenders by 
him Insolvci all of these factors 

Magutrata may be guided In the selection of cases by thcif sewn 
tific knowledge human nature and the opmion of the Probitinn 
Offieer s»ho vnU Kaic the control of the caie 
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The next person playing an important part m the Probation 
System IS the Probation Ofliccr 

The extent to which the concept of duty and function which the 
Probation Ofificcr possesses determines the cfTectivcncss of the Proba- 
tion System If the Probation Officer regards his task merely as the 
ncgatuc administering of threats without a consciously projected pro- 
gramme of improtcmcnt and rehabilitation, then Probation is only 
another form of leniency to be condemned Probation, on the con- 
trary, IS a highly delicate and specialised task in the adjustment of 
human relationships Essentially, the Probation Officer is 
an educator While an institution creates its own faci- 
lities to make these necessary adjustments, Probation Offi- 
cers must depend upon community resources for such 
help Consequently, the task requires not only specialised skill on 
the part of the officers with energy and imagination, but a thorough 
knowledge of such resources and the ability to bring them into play 
whencter and whcrcser needed 

I belies c with such experience as we have secured that the right 
use of Probation under the UP First Offenders’ Probation Act 1938 
IS due to the following reasons 

(1) Our band of well trained Probation Officers who were 
trained at The Sir Dorabji Tata Graduate School of Social Work, 
Bombay, and who arc equipped to conduct scientific soaal investi- 
gation, Social Case History, Social Diagnosis, case planning, social 
treatment and case recording and intensive supervision 

(2) The interest and co-operation which the Distnct Magistrate 
gives for Probation 

(3) The confidence of the Magistrates in the Probation Officers 

(4) The fact that all persons violating the conditions of Proba- 
tion are promptly reported to the court 

(5) The small percentage of revocation of Probation. 

The Probation Department of the U P Discharged Prisoners’ 
Aid Soaety constituted by the Government exerases a general super- 
vision over all Probation matters and its duties and powers are as 
follows. 


t 
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(i) Ic lhall cndea\'otir b; tuch means as maj seem best siuuble 
to secure the cffectiTc use of the Probation Sjrstem. 

(a) It shall prescribe the form of records and reports to be used 
hj the Prcbatioa OfEcers and shall adopt general rules which shall 
regulate methods of procedure in the admimstratioo of Probation 
mduding investigations, supcrvuion, casenort, record keeping etc. 

(3) It shall discuss from time to time with the Probation Officer 
each of biS cases under his supermtoo in case conference and afford 
him such help and advice in carrying out his duties. 

(4) It shall le cav e and consider the UTitten and oral r e p or t s of 
the Probation O fficer and advise the Government and the Central 
Soacty in the making of any commumcauon which may be found 
necessary 

(3) It shall coo p erate m promoting measures for the effective 
treatment and prc%'cniioa of delinquency 

Of all the dements insohxd in the lodisidoalistic treatment of 
oflenders, the Probatioo Officer is the most important He must be 
capable and not subject to faflurc or omuslons in the pe*^drmanct of 
his duties. Amonpt his many quabhcations he should hare at least 
the following 

(I) He must be a quick and accurate judge of human nature. 

(а) He must ha>c perfect posse and self control 

(3) He must be a psychologist by mlutuon and study 

(4) He must hare the pft of leadership, 

(5) He must base broad and impuing outlook on life and its 
oppotWijvswcs and bast a system os ylan by wKtcK to (otlcw It. 

(б) He must be apaWc of bang a soothing likeable peivonality 
t«, some ami of being commander to others 

(7) He mutt be pauent hut not too credulous when htterung 
to the offenders case 

(8) He must bkc humaniiy and be lealmn 10 w-o-k for it, 

(9) He must ha\c a knowledge of and respect for dtsopbne 
and wiihoui sarution mutt on others, 

(10) He must be of an indostnous nature. 

(II) He must be tberoogh 
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(12) He must be lo\al to the Court and fair to the probationer 
and realise that upon his efforts depend the results sought for the 
probationer and community 

(13) He must be religious, but not to the point of arousing re- 
sentment in the probationer 

(14) He must be sympathetic but not sentimental and be able to 
AMthstand the clamounngs of the probationer’s relatives and friends 

(15) He must be neither a bully nor a coward, but a real human 
"being, refined, considerate, fair but firm 

(16) He must be able to organise a community for Probation 
and work with groups. Social, Religious, Welfare etc 

(17) He should be very conservative and cautious m the use of 
Ills tongue when speaking of matters pertaining to any of the proba- 
tioners, their families, associates, and all facts and circumstances he 
has learned concerning the probationer and his offence while makmg 
"his investigation and during his personal interviews with the offender. 

If the Probation Officer meets these high demands and aims to 
make Probation his life’s work, his position is elevated to the digmty 
of a profession and he should be fairly and adequately paid by the 
public to whom he devotes a life of service I believe that the Proba- 
tion Officer IS the only administrative officer who can show by the 
records an enormous saving in men and money 

PROBATION AND SOCIAL INVESTIGATION 

All good Probation work proceeds from investigation dnd the 
importance of this first step in case work can hardly be overemphasis- 
•ed But at present the First Offenders’ Probation Act gives full dis- 
cretion to a Court to pass a Probation Order even without Social m- 
vestigation by the Probation Officer Without such an invetigation 
the purposes of the Act will be defeated by its abuse in granting the 
pnvilege to undeserving persons and withholding it from those whp 
are good risks Without sufficient mformation regardmg the offend- 
er’s past the Court may and sometimes does extend the privilege to 
an anti-social person The recommendation of the Probation Officer 
11 supported by information ascertained after careful investigation It 
IS imperative that the Probation Officer be a well trained skilful in- 
vestigatorj The service demands a very high type personnel., - 
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The U P ProhaUoa Department! rcqmrcmenu m ibc 

Prdnmnary Investigation arc u follows — 

(A) L^al Hirtoiy of tlie offender 

1 Hli pfcnou! coon record, if anf 
a. Hii offence lummamed 
$. His otplanttioiu 

+• His moctves and underlying r^ uial factors. 

5 Hts attitude. 

(B) Fosonal & Sodal History of the Offender 

I Personal Htstory including age caste rdigioo, sex, place 
and period of residence m different places 

а. Facts concerning hes school record and early life. 

3 Hii work record This con c er ns the length of employment 
IQ each place, type of tw»k, rriuMity skill and indus- 
try of offender H» attitude tonards ha employers and 
fellow employees. 

^ His outstandtog character hu companions. 

5 Hts religious habrts and early trainmg 

б. His mental, phpical and csnotional coodiboo. 

7 Imtiiutions, Individuah and Soctal Agenaes miemted in 
the offender and his family 

8. Hts Home condtuons and Neighbourhood infloences. 

9. Hrs Problems presented with contributory factors. 
ia liu assets. 

(C) Rrcemmnulatioas regardiog Probation and plan of tmtmenc 
Signature of the Probation Oflscer 

In preparing to pre guidance assistance and supennion to the 
probatMcsers, ist require our Probation Officers to work by miming 
the combined forces of home school church settlcmenis playgrounds 
and other available Socul Organizationi working under skilled per 
sonal leadership for a centra! well dugneied goat 

PROBATION AND THE \OLUNTARk ^\OltKEIL 
^mce the normal load of cases is net the good fortune of ibe 
Probation OflWrr a schnne of mbiimg NeJontary Socul 
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Workers would seem a practical necessity Moreover, if I had only- 
fifty eases I should have one voluntary supervisor for each probationer,, 
not only because of the opportunity of intensive treatment and the 
control feature but because the problem of the maladjusted proba- 
tioner IS essentially one of human relations adjustment to others 
Proaiding faaourable influence is the best insurance against unfavour-" 
able influences Further we cannot expect the probation movement 
to succeed until the people believe and accept the programme and 
they won’t believe or accept unless they are interested And the best 
way to arouse and continue their interest in Probation Work is m 
get the intelligent Citizen into action 

And now the next person in the process is the offender 

No hard and fast rule can be laid down as to the type of offenders 
who would be considered for Probation But in no case can a first 
offender under 24 years where a Probation Order can be passed should 
be sentenced to imprisonment unless it is determined that he is not 
a fit subject for Probation It is my view that the Act applies to first 
offenders whose release on a Probation Order will not endanger the 
public and that w'herc there is reason to believe that the individual 
will make a serious effort to overcome the abnormalities and diffi- 
culties which brought him into court In general the offences con- 
templated, as I view It, would be largely those of a more or less minor 
character, are those induced by youth, inexperience, poverty, super- 
stition, jealousy or heat of passion Western experience has demon- 
strated that Adult Probation is not adapted to the needs of professional,, 
habitual or mcorrigible criminals, confirmed drug addicts, degenerates, 
mentally defective and feeble minded law breakers or others habi- 
tuated to criminal ways 

The Experience of Amenca has also proved that failures m adult 
Probation are due to the following — 

1 Offenders placed under supervision without previous preli- 
minary investigation by the Probation Officer 

2 Offenders having previous court or institutional records 

3 Offenders who have no fixed place of residence or family- 
connections m the commumty 

4 Mentally defective, feeble minded or insane offenders 

And now we come to the final element in the process, the society- 
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To prcpirc any iection of toattj for Probation the g r o u nd must fim 
be broken by a dignified edacabona] campaign as to how such a sys- 
tem would aid m the admimstration of cnminal justice and m the 
protection of soacty We need such a campaign not only for the pub- 
lic but also for the migiscracy and the Police. It must be shown to 
the pohcc that the purpose of this morement is to eventually aid them 
in their task of law en f oi c et n enL We must be able to show them 
that properly administered it will help to nd soacty of the habitual 
nnd confirmed cnmmal and aid m the enf orcem ent of laws. Not 
only tbe 0 £ccn but the nverage man must be made to understand 
tbc real purpose of Probation It will not be out of place for me to 
mention our work m educating the Public opinion. About 2000 
copies of the pamphlet Probation and the Role of the Afagistralcs pre 
pared by us were distributed to all tbe Magistrates, District and Scs 
sums Judges, Police Officers and the District Commtnce and Central 
Committee Members. Pamphlets m Hindi and Urdu on the Proba 
tion system were also distributed to the intelligent public “Proba 
uon Comer" is a regular feature of the Penal Reformer" w heron 
we disctm our day to day problems. Wc hope that this campaign 
will go a long way in securing the co-operanon of the Magistracy the 
Pobcc and the tatdhgcnt public 

Having diicassed the proUems and posubihucs of Adult Proba 
ticn I would now proceed to make a few suggtstioos- 

A FEW SUGGESnoVS 

(i) Socnaimc ago a proniincnl Pnwn Admimsiraior of a 
major prormcc in our country fold me wjih hii charactcntiic frank 
ness that he wiU be only too gbd to hand oscr the charge of the 
Probation Department to a trained Officer the moment hii Ooiern 
roent takes the iniuauie in the matter WTui it true of that Prorlncr 
II true of many other Prormces in our country and there 11 a crying 
need at present for wdl orgamxed Probation Departments to co- 
ordinate and supersise Probation Work both Adult and JuienHc 

(a) Along with ihit the full potentuliiies of Probation at a 
crime prestnuie will be reached only when these Probation I>cp<» 
arc staffed with an adequate number of thoroughly trained and rape 
nenced Probauon Werken owing to the failure of the untrained an 1 
ineTpcnenced to meaiure up to ihc diffiailtK-i of tlie tail. The mmi 
mum qoalificationt of a Probation Officer should be a* foflown — 
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(a) A good gcncnl education preferably graduation from a Uni- 
•\crsii\, coupled with special training at the Sir Dorabji Tata Gra- 
duate School of Social Work, Bomba} 

(b) E\pcncncx. At least one year m case work under supcrausion 
Good pcrsonahia and character Tact, resourcefulness and 

M mpath\ 

(3) The compensation of the ofliccrs should be such that the 
Iksi i\pe of trained sen ice can be secured The salaries should be 
comparable with those paid to workers in other field of Social Service 

(^) Pstchiatnc and ps}chological study of the offender should be 
made at least in those cases in which the Social investigation rises a 
question of special need for stud} and should be made before decision 
concc-nmg treatment, but onU by a clmic on the model of the Bom- 
ba} Child Guidance Clinic 

Such a clinic for the study of child, and }outhful offenders should 
lx: a separate organi7aiion TTie personnel required includes a phy- 
sician trained in ps}chological medicine, a psychologist and psychia- 
tric Social Worker 

(5) Voluntary workers should be ca'-efully selected and should 

be under the supervision of the paid w'orkcr Emphasis should be 
placed on the strict accountability to the court of all officers paid or 
unpaid doing Probation Work The Officers should be provided with 
an adequate means of transportation , 

(6) Supervision of the w'ork of the Probation Officers should be 
■exercised by a Provincial Supeia'isory Officer The supervision should 
be adMsory both to the Probation Officers and the Courts as to all 
features of the service, but with power to require the keeping of pres- 
cribed records and to compel periodical reports to the supervisory 
officer 

(7) Research Department as a branch of Probation Department- 

Every Probation Department should move in the direction of 
instituting research department and thus develop accurate data whicli 
ought to be interpreted to the public 

(8) Individual treatment m Modem Probation Work. ^ 

Modern probation work aims at a complete understanding and 
amelioration of all kinds of needs of the Probationer and the preven- 
tion of these by removing the recurrent causes which then anse Above 
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all It bdicves ocJy m the cffiacncy o£ imhndtial treat ment which later 
u accofnpajued through the udlmtion of available community re 
c tourccs that may be required Soch community re»ource» compruc 
besHks the cttablohment of Probation Home* and Hostels, the orga> 
luzation of socntiEc mformatioQ and aihicc a p prop na te and expert 
training and guidance of the probationer m a soitablc covuoomnu 
23 well as a new soaal miUeu group sympathy and patience which 
may be indispensable m dealing with a maladjusted Probatiooer 

Social Serrkc Exchange 

(9) Every important aty tn our asuntry should organize Councils 
of Social Agencies which coordinate and unify soaa! semces by both 
private and public agenaes and maintain a social semee Exchange 
or a Central Index. In the Exchange re co rd of each case Investigated 
or helped is kept, which 11 at the disposal of all semee agencies which 
be co me member s of the Exchange. Uonectsury dupbaiion of work 
and overlapping of social service are thus avoided while co-ordination 
often l«ds to greater servKe cfBciency in Probation work 

A Kew Social Consdence 

(10) For the cmninal and prohationtrs there must anie a new 
attitude of goodwill and helpfulness, bom of a new apprecuiion of 
his physical and mental equipment and hii social ronditxmiog 

A Nadonal Probation Aisociadon under the aotplcrs of the Indian 

League of Penal Refonn. 

(11) I would finally conclude by suggesting the formation of a 
National Probation Assocuuon on the bncs of those of U S A or 
England. Such an organization would help gr«tly m the diiionina 
uon and the de^elopmmt of Probatioo work on the beil lines. Vbny 
of ui at present carry on our difficult uik in iiolatioo and wc aic 
brgdy dependant on our own resources. There 11 ihertforc an obisout 
need for such an organiraiion which may be formed ai branch of ilv* 
Indian Pcrul Reform League and by which wc can daain contact 
with others working in the ume field and share each otha s rtpen 
ence Thai will be the surest and the best way of promoting the o 
tension and dnelopmem of Probatron work on modem hoes. 



Some Aspects of the Law Governing 
Criminal Tribes 


By 

]MR. D. S JOSHI, I.C S , Bar-at-Law, Collector of Surat. 

1 I have advisedly chosen this somewhat vague title for this 
paper I do not propose to go over the whole field of the legislation 
in respect of criminal tribes I shall also be confining myself to con- 
diDons in the Bombay Province 

2 Before I enter into discussion of some of the problems let 
me make one position clear at the outset I am not entenng on this 
occasion into the question whether such special legislation for cri- 
minal tnbes should exist at all There is a certain section of opmion 
•which considers that the ordinary criminal law should be sufficient 
to deal with all the problems concerning criminal tribes For the 
present purposes I shall proceed on the presumption that the basic 
need for such legislation in this matter is accepted 

3 The distinguishing factor of criminal tribes legislation is that 
It deals groups rather than individuals In this respect it is umque 
for It imposes restrictions on a group of people and not merely on 
particular individual members thereof Important consequences fol- 
low both m the legislation and administrative fields because of this 
distinction and I propose to-day to touch on a few questions which 
assume importance because of this distinction 

4 The present law on the subject is the Criminal Tnbes Act 
1924 supplemented by rules made by Provincial Governments The 
general scheme of the crimmal tribes Act is that certain groups of 
people who can be considered as cnminal tnbes are subjected to cer- 
tain restrictions It is not always that this basis of the scheme is 
borne in mind For it is apparent that there is sometimes a tendency 
to utilise the machmery of criminal tnbes legislation to individuals 
rather than distinct groups This is clear when we remember that 
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under thu Act ire treated what arc calkd *h{acd gang* the mem- 
bers of which have nothing in common except thar enmmaht) 

5 Secondly it is dear that the gronp to be dealt with must really 
be criminal That necessarily means that what we may call the ina 
dcnce of cnminahty m that gronp should be high otherwise there 
would be DO meaning in distinguishing otic particular group from 
other sectKwu of the whole community whether along lines of caste 
locahty profession or the hkc. The Cnmitul Tribes Act uses the ex 
pressioo **addicted to the systematic commission of non^ballablc 
offences" m thu regard and although it thus impom into its scheme 
the substantial inadcnce of cnminahty it IcaNtt the actual deauoo 
m particular eases, to the cxecumc government* 

6 No Government has so far attempted to lay down practical 
standards in thu r e sp ect and the application of thu Act to particular 
cnrmnal inbea has been on the whole on purely nnpirica! lines. A* 
rtay be eapeaed from thu groups hast been notified as cnmirul 
tnbes in case where not even one per cent of sudi a group could be 
considered to be "addicted to the systematic cooimusioo of non-baih 
able offences." To lake only one instance. The Vanjans in this Pro* 
Vince have a populanon of over 50,000 Ytt the number of persons 
among those who in 1937 were ciihcr rcginercd under the Act or wtrr 
interned m settlemenis did not exceed 70 or less than a quarter jtr 
cent of the whole Similarly although there may hast been occailonal 
renews of the poiiUon gostnung particular criminal tribes notified at 
such there appears lo hast been no systematic efToct for a regular 
re new of the posiuon of such tribes. 

7 It IS not always tucful to reduce factors like inadenct of cri- 
mirulity to definite anlhmaiical figures Hut it should be poniblc to 
lay down as general guide wide Itmiis beyond which the appltcauon of 
thu ipeeial IcgulaUon would not normally be desirable 

8 llasiQg cooinJercO which groups should pr o perly be adjudged 
CTimirul the not question is hosr to deal with this group or pa'ticutar 
members thereof The Kheme of the existing legislation as I see it 
IS that tribes which rtormally lead a sctiled rxestenee slicnilJ le ileal 
With mainly by a time supervision on thrir usual place of res Jen»f 
UTiile in the case of tnbes wh ch lead a nomadie hfr tb- Kheme is in 
the fint pUee to rrstnci them to 3 spenfieJ area and then if it breanv 
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necessary to provide for settlements where such groups or members 
thereof could be interned Perhaps I may make my meaning clearer 
by reference to the actual provisions m the Act itself Internment la 
a setdement can be secured under section i6 of the Act and this can 
be done only in those cases in which sec ii has been made applicable 
to the tribe Now section ii provides that a tribe may be restricted la 
Its movements to any specified area or settled in any place of residence 
The idea of making the tribe settle down in a particular place is clear 
here 

There is then sec lo which provides that every registered member 
of a criminal tribe may be required to report himself at fixed intervals 
and notify his place of residence and any absence or intended absence 
from his residence 

9 The condition precedent for internment in a setdement viz. 
that the tribes should be made to setde in a specified area is significant. 
It connotes that ‘setdements’ are a remedy for only those which have 
already a fixed habitation 

10 This distinction in the setdement of wandering and setding 
tribes IS not always borne in mind Or rather, both the methods have 
been applied to all groups as they came handy to use Perhaps in this 
respect the scheme of the Act was more hberal than the admmistra- 
tion of It 

11 That brings us to the question of admimstration of this legis- 
lation It is the administration more than the law itself which is 
of speaal importance in this case, for the law gives to the executive 
government vast powers in the framing of rules and their admimstra- 
tion I have presumed that it is within the province of this confer- 
ence to discuss problems of penal admimstration as much as problems 
of law Itself 

12 I have already brought out the importance of executive inter- 
pretation of the criminal tribes legislation It was seen that the term n 
‘ tnbe’ as defined is capable of elastic mterpretation But more im-’ 
portant than the question of interpretation is the standard of admi- 
mstration mamtained in this respect, for much depends both on the 
rules which the executive government may have made and the spirit 

m which they are admimstered 

13 I shall illustrate what I mean by reference to some of the 
Cnminal Tribes Rules in this province In regard to the question of ' 
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TCgutraiioii of mcmbcn of a anmoal tribe it haj been provided that 
A person who has been reasonably luspcctcd of having been co ocern 
cd in the commission of a con-hailabic ofi^imee, the Dutnet hfagistntc 
shall satisfy bimsdf by a scrutiny of the evidence produced by the 
police that the suspiaon is well founded. This requunntet undoubt 
■ctlly puts a check on die possible mducnminate use of the provi si on 
by the police m as much as the Distnct Ma gis tr a te must be himself 
satufied in each case about the susptaotu But it leaves the person 
^ccted by this provision cut of the picture. A person convicted of 
an offence has had hu opportunity of attempting to prove his inno- 
cence to the utiifaction of a court. A person reasonably suspected of 
having committed an offence gets no opportunity to have his say It 
IS therefore n ecess ary that the Distna Magistrate should hold a quasi 
judicial enquiry calling upon the individual concerned to show cause 
why he should not be r e asona bly susperttd of having committed a 
non-hajlable offence That at least gives him an opportunity of ap- 
proaching a high esecuore authority 

H Then there is the qucstioo of rtstnenoos on the moroneno 
of registered memben and the obtigaUon on them to report at feted 
intervals or what is popularly oiled the ‘KajrT system. Perhaps no 
part of the- cnminal tribes admitmtrauon w so irlsome to the tribes- 
men as this. The reitnctiorts are dearly necessary grannng the neces- 
sity of criminal tribes leguUtion itself but it must not be forgotten 
at the same time that the ultmutc atm of the legislaboo it to wean 
the criminal tribesmen away from a life of enme That atm annot 
be achtcred by condemning a man for hit hfe to irkiome mtnct«ms» 
wiihout providing for some incentives in the system for a person to- 
wards bet ter meTU hfeans of mamienance should also sertr the pur 
pose of providing them with occupational training which will equip 
them in due course for raking their place m normal society There 
are thus problems in a settlement admmtttrattoo which hate purely 
eco n omic aspects at wdl as reformative 

X5 fr It not alnajs easy to proviJr rnnunerainr rmploymmi 
to scttlcn wrthin a lenlnnent itself It it not only the adult members 
of an interned tribe but whole families which base to I-* rruinuinrd 
But even otherwise it ii not desirable to confine thr setilm lo a colony 
of iheimelses and keep iheen aloof from iH society ouumV wmh wlueK 
they are one iby lo be aisirmbteJ. Outside fmp*oymrot Is ih-Ttfore 
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s causrst and nccc^w'} part of settlement administration It is by 
jucb controMcd contacts that it is hoped to praduall) tnm up the cri- 
minal tribesman to lead a life as a I us abiding member of society 

It' ITic mJtstdc contacts, hossever, linnp in other problem m 
its wal c Out of the settlement, the tribesman is free to mix with 
the peop’c in pcncral but bach m bis settlement for the night means a 
different life altogcthc* It is onij to Ik cxjKcicd that the psychological 
reactions of thu situation will not be always happy, the man will fret 
in the ictilcmcnt and will yearn for a completely free life perhaps be- 
fore he and his family or grouj) is reads for it 

17 It IS here that there is considerable scope on tlic one liand 
for undcsrablc outside actuitics and on the other for tact and broad- 
mindedness on the part of the settlement manager It is an useful 
expedient in such eases to prosidc that those settlers who arc found 
in any way to abuse the prudege of free outside contacts should be 
depnsed, for some time at least, of such freedom It then becomes 
necessary to prosidc such people with labour widiin the settlement 
Itself or under strict supervision outside it. 

18 Within the settlement it is necessary to provide the settlers 
with normal corporate life as far as possible, particularly with the 
objective that the training imbibed in the settlement w-ill be earned 
with them when they eventually emerge free The use of whatever 
leisure IS available then becomes of the highest importance. Sports, 
entertainments, library, and civ’il administration of the settlement itself 
should fill this gap of leisure 

19 Let me revert to the economic factor which is so important 
11 the settlement administration I shall only illustrate here by one or 
two instances how tnbes when given stable means of maintenance 
vv'crc w'caned off their previous modes of criminal existence 

20 The Chhaparbands originally were a wandering tribe 
throughout India On the break-up of the Moghul Empire, they 
took mainly to counterfeit coining for subsistence In addition they 
were accustomed to steal ponies" and sell or hire them out in pre-rail- 
way days It was a wandering tribe and was one of the first to be 
interned, as early as 1916 Whereas it was estimated that in 1909, out 
of 900 adult males, only 50 passed an honest livelihood, by 1937 there 

12 
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wcrt cttfly $r ttgtstcrtd monber* rf die tribe. The tribe w a whole 
had f oef gtd lodf m vodety in |;enend and 'wnh the reeem cancclb- 
tion a£ the n od fi ca twm go'vcrmog ic, it hai ceased to be a “cnminal 
tribe** 

21 Stmilafljr the Chharu near Ahmedabad who were carrying 
On depre dati ons on tbe urban pr^itdatioc are now aettling down to 
lawful Lfc after internment in a act tlo n en t bong almost a r^ular 
part of the poptdation of Ahmedabad. 

aa. Perhaps it u nowhere more important than m the admt 
nistration of cnmtrul tribes, that the spint of the admimstratioa 
should be comeiously enlightened. It is not enough that the rules 
should be liberal it n essential that tfaor application must be imbued 
With a real desire to see that these unfortunate me m be rs of the society 
m general become asnmdatcd with it, at as early a date as possible 

23 Crunirul cnbes adxrumitration calls even more for the quail 
ties of tact and broadmindedness and for a training In the fundament 
tali of social welfare worL. The adminmration must therefore poness 
a cadre of well selceted persoturcl who may have undergone or can 
be made to undergo the required training 

X4 I have been able in thu short time to touch very broadly 
only a few questions which arise in the administration of mnunal 
tribes Act. Those of you who may hart read the report of the Cri 
minal Tribes Cotumuiee appointed by the Coremmem of Bombay 
will have no doubt txitKed that the Committee has dealt with all these 
questions I claim no authonhtp for the suggestions in this foper 
The Comcrottce which was presided over by the President of this con- 
ference Mr K. M Mtmshi who was then Home ^llnlsteT of the Bom 
bay GoYcrnmetu has made dcuded recommeodatioos on this subject 
to which I would bkc, before I roncludr to mvite your attention 



The Past and Present of the Criminal 
Tribes of Punjab 

B} 

SARDAR BAHADUR SARDAR HARI SINGH, 

(Retd Dcput^ Cotnmjnsioncr of Cnminal Tnbes, Pnnjab ) 

T he Criininil 'Inbr^jncn, or nthcr their forcf'ithcr<: were once 
nmnbrr*. of the ^ocictj. Hicj were cv-comiminicntcd owing to 
some social triinc or were dmen awaj to the forests ow'ing to some 
such reason and ln\c since b'-cn shunned and hated b) the socict) 
Owing to th’s unssinjnthctic aiu! \indicinc attitude, winch eonlinutd 
for ages, thc\ had neither ans opj)0'tunit\ to obtain education nor 
had an\ chances for earning an honest lisclihood TTic result w'as 
lhat the members of these tril>cs and their j)rogcny w’crc throwm upon 
ihcir own resources for their subsistence and lived on their own re- 
sources so long as it was jsossiblc for them to do so However as needs 
increased they found these resources inadequate and this want ulti- 
mately dc\ eloped into a habit of retaliating upon the society by con- 
tinued depredations Tins habit of divesting other people of their 
belongings came to be regarded as their lawful or rather unlawful 
occupation and it w'as continued for ages 

Under the existing law any tribe, gang or class addicted to the 
systematic commission of non-bailablc offences can be brought under 
the purview of the Criminal Tribes Act and fresh gangs arc now and 
then being added to the list while those who reform and take to 
honest means of livelihood arc being discharged from the operation 
of the Act 

The criminal tribes can therefore be divided into 

(a) Genuine Criminal Tribes i e , those whose traditions and 
early history draw them inevitably to the practice of crime, 
just as sparks must fly upwards and who are inherently ’ 
criminal 

(b) ArtiAcially constituted criminal tribes i e those tribfes 
which have been found to be cnminal and have been dec- 
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Urcd u sudi uoder the Proruions o£ the Cnminal Iribes 
Art. 


Into the former d«i fill}-- ^ ^ ^ 

(i) Baums 

(3) Sansts 

(3) Himu 

(4) Pakluwarts 

(5) Mims 1 

(6) Tagus 

(7) Bilochii of Kamal 

(8) Bbatj 

These tribes arc dinded into hundreds of tub-cistcs and tub* 
(hrisions and besides the regular tribes indicated bjr roc they possess 
many local names which do not ncccssarilj carry with them any ntal 
di ff er en ce m charactenstia or cuttotnr 


The latter cUsi u com p o se d of — 

(1) Dhfllnns 

(3) Mahtanu 

(3) Ban and Thannai 

(4) Dher Kharib 

(5) Valani Jats 

(6) Giloi Bilochis 

(7) Nut htahrami and Akla Hayats 

The enm- comrortted by the Utter class Is not of so serkrns a nature 
nor of such pecuUanty as to warrant deep research- They hare no 
CTimnal traditions to cheriih and to take pnde in they do not wander 
far in search of crime and they arc not nutnenaHy important enou^th 
to hare a widely extended enmmal organiuiKm- Thar eomplefe rt 
formation is a matter of lime only and of changing nrcumitanm. 

In this paper I propose to uke up the Haums and ^amii only 
who owing to that numerical strength and also rmmg to thnr slanng 
CTploilJ m the past claim f or e m ost position among the Criminal Tribes 
of Punjab Fscry lUuria claims as fus place of origin the Rajput 
stronghold of Chitaur in Udaipur State and rbtn the degradmon rf 
hit race from *ome catattrophe to the Rajput power whirh may pos 
tiWy hase been the iiqfc and lobseqoem sack of that city by AILtudi n 
Khiljt, king cf DeOu- Though the tribe rlatmi Rajput tncniry ib^r 
11 iraditioniry eridcTscr that the Rsttrus stnoil m the rrUtinn of aiiuls 
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n the Rajputt of Chttatirparh '•crNinp the httcr as Ranilukchis or 
'■hllcd nni4.f;ecr< in the same ^\a\ as the Bhtls supjihcd the archers, 
and the Altcns the professional ■'wordsmen of the Rajput fighting line 

When the tjinhts of the Rajput Princes and the nature of their 
i>mcs arc co.iMdcrrd, it tv intura! to loncludc that their mercenary 
soldiers were cmp!o\cil as much to keep their masters’ coffers filled by 
irregular enterprise as in legitimate warfare The suggestion is not 
indeed incompaiih’c with later histors Hie last sosercigns of the 
Moghul dsnasis arc known to hate harliourcd gangs of Baurias whose 
services they cmjilovcd in the acquisition of property open w'hich they 
had no legal claim and to have disbanded these said desperadoes only 
when ilic latter tool ujHin thcinschcs to jilundcr and raid without the 
Rosal {permission 

After the inhc was driscn from Chitaur on the downfall of the 
Rajput jxiwcr the Baums tool to jungles in order to escape from 
persecution at the hands of the Rulers whom they had defied and 
were comipcllcd bv necessity to hunt wild animals for food in which 
pursuit tlicv made use of no lethal wcajxin and trapped their game 
ssith the aid of nooses made from creepers, (BANWAR) the Hindi 
name for such a noose is said to have given to the tribe its distinctive 
title which It retains up to this day 

To avoid detection the tnbe was gradually split up into small 
gangs which disguised as sadhus and jogis used to travel long dist- 
ances w'lih the object of committing crime Parties of Baurias were 
frequently met in the Punjab and throughout India wearing coloured 
garments and carrj'ing the bowl, tongs, and other paraphernalia of the 
ascetic Wfiilc so disguised they wore caste marks upon the forehead 
so subtly differing from the regular tikka that while enabling the 
wearer to pass safely as a member of the sect whose role he has tem- 
porarily assumed, it revealed him to be a Bauria only to a passing 
member of his fraternity Holy men are rarely interfered with by the 
Police m India excepting upon well founded suspicion, a fact which 
accounts for the large measure of impunity which Baurias and other 
similar tribes undoubtedly enjoyed in the past 

Next come the Sansis the hereditary robbers of the northern India 
who are numerically as important a criminal tnbe in Punjab as 
BaunaS They have much m common with the Baunas Both tnbes 
are out-cast, both profess to be of Rajput extraction, their customs at 
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birtlu, dcaihi auid mamag« aismulate to tHoje of Hindiu. They 
arc roughly divmblc mto two branches, the wandenng tod the tet 
tied. ITicy both thow the same passion for gyp*! We, the same pit 
dchction for cnxne when on road, the ranges for thar enme arc equally 
comprehenstve and the stratagems to escape detection arc equally 
ingenious and somewhat alike 

Tlte ongm of Sansis hkc Baurus a open to conicctorc. All 
Sansii claim descent from a common ancestor named Sans hia\ who 
had two sons hfahla and Bidu. These tn’o brothers founded the race 
of Samis which exut at present throughout India under different local 
names The forbears of Sans htal arc unknown There Is a iraditicn 
m the tribe to the effect that a Ra)put pnnee while hunting came upon 
a deserted infant lying m the |ung1c. He enquired of his retainers 
tvhether the child still lived, using the \vords *Sans Hai and on re 
cciMng an afirrmati^c reply took, the child home and reared him at 
his son naming him Sam Mai m memory of the inadent The traJi 
tion further rebtes that the patron Pnnee in saviog Sant Mai from 
death by expoture appointed him and hit progeny after him the hardt 
of his house. It may be noted that a sect of Sanut known at Birtwam 
Sansii stHl act in the opacity of bards to some Jat and Rajput tribes 
ID Punjab while othen continue to lire at frcchootert 

The language of Haurtat it a corrupt form of Cujrati and idll 
conunuei thar disUngmihuig feature throughout India v.hich malxs 
ic difficult for the n se mben of a Bauna cncampnitni to keep ihnr 
identity secret. It has a fair claim to be comidered a dulcet of the 
language of thar origin and it known by diffcrmi rumes among dif 
ferent sccticau of the tribe. The dulot at well at the ipeeuri maikt 
which the Daunt gangt teave on camping groundi and roadi when 
on cnmina) cntrrpnte arc meant to fadliutc aiioeution in aime of 
the roemben of the inbc and though the cooditiom have ncm (Kangwl 
conjidcnhly they ire still uted fo- thvt purpow by the memben of 
the tribe rtlU engaged in aimirul yninuiit. The houtrbrrsking rm 
plcment of the Baurut it called Cisn Dat juu at Harm* call It Rirak 
I)c%a 

The vocabulary of ^mu ha» but a iltgbt cbim to be regsrvW at 
a d aVet of the Unguigc cf thar nngm. In the oed nary cwitefiiUfo 
they me mcntly the language of the prt of iKe tountry in nhWi they 
live iKoofih dtghdy liv! neJ icntardt Hirduttjiu anJ m ted here anJ 
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there with Urdu wordi, but when the purpose of the conversation is 
to be kept secret the} use i manufactured language with peculiar 
' accents which is quite unintelligible to others and which is a deli- 
berate fabrication for the purpose of aiding and abetting crime In 
some cases special \sords base been manufactured while m others a 
semi systematic substitution of certain letters for others is resorted to 
and such manufactured language is called by them their Farsi 

Sansi gangs also use ingenious signs to convey messages to their 
associates as regards the direction in which they arc marching and the 
strength of their gangs Such marks convey no meaning to others 
aiho may happen to sec them 

The members of the genuine Criminal Tribes maintain an effi- 
cient intelligence department of their own They possess marvellous 
means of communication which arc faster than mail and which are 
seldom at fault On one occasion I was surprised to get information 
relating to the whereabouts of an absconder of the Reformatory Set- 
tlement from a prisoner in the Central Jail of Lahore who had been 
imprisoned long before his escape Before the setdements came into 
existence members of the criminal tribes seldom if ever resorted to 
the law courts for the redress of their internal grievances which were 
referred to the tribal panchayats or at the annual gatherings of the 
clans Fines and penalties were fixed for certam moral and other 
offences, and where evidence was doubtful or lacking trial by different 
forms of ordeal was adopted 

CUSTOMS AND SEX HABITS 

The word cus'^om sigmfies a long estabished practice pr usage 
resting for authority on lopg consent. The orientals it is said are 
c-eatures of custppi The members of the Criminal Tribes go a step 
further Tficy are slaves of customs and traditions which cpnsptute 
their unwrittep law and whiqh is persistendy adhered to inspite of the 
long strides which science has taken during the last few decades to 
remove doubts and fears imposed upon humanity by ignorance and 
time old superstitions 

The Sansis are by far the most important criminal tribe in InJia 
from the point of view of numbers as well as systematic and danng 
commissioir of crime They were the first tribe to be brought under 
the operation of the Cnmmal Tribes Act m 1873 Their customs at 
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birtlu, death* and mamagci auimHatc to those of Hindu*. They 
art roughly dimible into two branchcj, the wandering and the *et 
dcd. TTiey both »how the lame passion for gypsy htc, the same pre 
dehction for crune when on road, the ranges for their enme are equally 
comprehensive and the ttraiagcms to esape detection ore equally 
ingenious and somewhat alike. 

The origin of Saniii like Baunas ti open to conjecture. Alt 
Sansis claim descent from a common ancestor named Sans Mai who 
had tvio tons Mahla and Bidu. These two hrothen founded the race 
of Sansis which exist at present throughout India under different local 
names, "nie forbears of San* Ma! arc unknown. Tbcre u a tradiiion 
in the tribe to the effect that a Rajput pnnet while hunting came upon 
a deserted infant lying m the |ungle. He enquired of ht» retainers 
whether the child sufl lived, using the words “Sans Hai and on re 
ceiling an affirmati\c reply took the child home and reared him a* 
hu son naming him Sam Mai in memory of the inadcnt The iradi 
tion farther relates that the patron Prince in sa\ing Sans Mai from 
death by exposure appointed him and ho pro g eny after him the hards 
of hts house. It ouy be noted that a sect of Sansis knemm as Birtssani 
Sansis still act in the capacity of hards to some Jat and Rajput tribes 
in Punjab while others continue to live at freehooten 

The language of Baunas is a romipt form of Cujrati and soU 
CDniinocs their distinguishing feature throughout India whKh main 
u dilHcult for the members of a Bauna cncampmrni to keep their 
identity sccrcL It has a fair claun to be considered a dialect of the 
language of their ongin and is knovm by dilTerent names among ihf 
ferent scctioos of the tribe. The dtalcn as sscR at the speaH marks 
which the Jliuna ganp scavr on campng grounds and rmdi nhen 
on cnmioal enterprise arc meant to facilitate association in crime of 
the me m bers of the tribe and though the cocuIuhkii base rsow chanj^rd 
comidcraWy they arc still used fer this purpose by the memWrs of 
iHc tribe still engaged in mminal pursuits. The houschmlinj im 
pkment of the Daurui is called Cun Das just as llamts rail it Riral 
I)c\a 

The vocaUibry of Sjr«n Has but a sGght cUim to be rcginJeJ as 
t d a'eri of the bnguage of ihetr nvijtitt. In the ordinary romerutKes 
they use mottljr th^ bnguage of ibe part of the rouniry fn wMfh thry 
b\t though slightly Jivl ned towards HindaBSBi and misrd here and 
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there with Urdu word';, but when the purpose of the conversation is 
to be kept secret they use a manufactured language with peculiar 
accents which is quite unmlclhgible to others and which is a deli- 
berate fabncation for the purpose of aiding and abetting crime In 
some eases special words ha\c been manufactured while m others a 
semi systematic substitution of certain letters for others is resorted to 
and such manufactured language is called bj them their Farsi 

Sansi gangs also use ingenious signs to convey messages to their 
associates as regards the direction in which they arc marching and the 
strength of their gangs Such marks consey no meaning to others 
a\ho may happen to see them 

The members of the genuine Criminal Tribes maintain an effi- 
cient intelligence department of their own They possess marvellous 
means of communication which arc faster than mail and which are 
seldom at fault On one occasion I w'as surprised to get information 
relating to the w'hcrcabouts of an absconder of the Reformatory Set- 
tlement from a prisoner in the Central Jail of Lahore who had been 
imprisoned long before his escape Before the setdements came into 
■existence members of the criminal tribes seldom if ever resorted to 
the law courts for the redress of their internal grievances which were 
referred to the tribal panchayats or at the annual gatherings of the 
clans Fines and penalties were fixed for certain moral and other 
offences, and where evidence was doubtful or lacking trial by different 
forms of ordeal was adopted 

CUSTOMS AND SEX HABITS 

The word custom signifies a long estabished practice or usage 
resting for authority on lopg consent. The orientals it 15 said are 
c-eatures of custpip The members of the Cnminal Tribes go a step 
further TJiey are slaves of customs and traditions which constitute 
their unwnttep law and which is persistendy adhered to inspite of the 
long strides which science has taken during tfie last few decades to 
remove doubts and fears imposed upon humanity by ignorance and 
time old superstitions 

The Sansis are by far the most important criminal tnbe in India 
from the point of view of numbers as well as systematic and daring 
commissioff of crime They were the first tribe to be brought under 
the operation of the Criminal Tnbes Act in 1873 Their customs at ' 
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birthf death, rchgiooj worship, betrothal and marriage are peculiar 
to them and often fantastic. 

The rchgion of Saims u of a prnnitive mixed and debased nature. 
The forms as well as the substance are mostly borrowe d fr om Hindu 
ism. The shadowy conception of a great God with them takes equal 
place with the cult of demonology and the most prominent feature of 
their rehgion is hero and ancestor worship and the propitiation of 
the hlahgnant dead. They say Ram Ram morning and c\-ening and 
worship Guga Pit They cook nee in booonr of Jowala ji Kalka Mai 
or some other goddess and promise offenngs for the fulfilment of their 
desires. Fatta Shahid has a hfan or shnne on an anaent mound m 
a Brahman village a httlc north of MalU in Sialkot Diitnct. Fstta 
was one of the Mukhtars of hfalla aivt whDe itandiog scniind dur 
mg a burglary was killed by hu sisters son in the confusion caused 
ny an alarm So he a fCTtrcncti] as a shahid or martyr and up to 
thu day before selling out on a thieving expedition the Sanits niake 
offerings at the shnoc. 

A Sana u-ould rather go to jail for an ofTotee committed b) him 
than lake a false oath on the name of any one of their numetoui 
saints. 

The Saoiis arc great hunters, eatching and eating all sort* of 
wild animals, both clean and undearu and they cat camon. 

They are knon-n to wonhip sword and an oath taken on a tuUar 
rt popularly uid to be binding on a Samt If he is ailed to place hit 
hand on its hilt he will not touch it or pick « up if he is speaking 
falsely He isnll do so only if he is idling the truth Among some 
cartes of Spanns friendship is sworn on the iworJ by one nun placing 
the sword between hlmidf and hts friend. The lancr r c mo iei it and 
the tie M complete The mermce for the sword on the pan of the 
Santis It sometimes quoted at a proof of their Rajput origin fn ll-r 
cennis ii per cent of the Sansti were relumed at Sfuslims, a frw at 
Sikhs, and the mt it Hindus. 

The birih and death cuttoms of the *ijn»is mmily correipoftJ 
^ith thmr obtcrsnl by Hindus on simtUr ocrationt. 

The <i4nii» art much under the mnucnce of ihar aped womm 
ami the iradiitoni chmthej by them hate proted gtrai ofcstadn to 
the rrdanuiioo of ihn tribe. The sarsoai Hindu XfohmuTwdm a-d 
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<o ir:,rs ln\c iiccmpt' jn <.o[ucrl Snnsis hut 'lo fnr 

fr^! li'nr.'orn f»! rninJ ro.Kcrual tluto't ill of these attempts 
hive I'-oscvl alv-rtj'-c ant! Irnulrs'. I’cctinnn prospects of 

nrmptjrtn iron) tl.r < prM’am t>i the (' *] Aut, or some other mate- 
rial p4*n { us !'u!t\c a haiui to uerpt the form of mother religion 
tor scMc tu ir h>u ‘U it hciti ot hearts a Smsi is i Smsi first and 
srj tlrng rhe aftcusardt ‘Hie onK result of such conversion is that 
the ChriJ!un» Himiu, and \!ohmmnihn deities ire degraded into 
r<cup\jng jwtio.is m the hnui dcmonologj stmihr to that held by 
Sans VJa! NJalJa and ihdu 

Idle so’c importmrc of the ancestral deities of Sansis lies in 
tier ah In. to exert evil inducncc on the fortunes of tlicir dcsccnd- 
cnis provided tint slue ceremonies ire not performed it important 
cvenu such is hirths, mirrnges ind deaths The question of what 
hippens to a person after lus dcith is still an unsettled one amongst 
the Sansis and the therms ol cnqturv hive not vet led him to formulate 
inj drluutc theories on the subject. The character and conduct of a 
nun slunng his lifetime ire not considered to be f^ictors which deter- 
mine the {lerpctuition of lus c\»stcncc iftcr death His immortality 
as in evil spirit is determined onl) by the outward manner and cirj 
cumstances of lus death The inhabitants of the immaterial world 
arc entirely spirits of i malignant i)pc who by the unclean or unnatu- 
ral manner of their dcith ire condemned to haunt their former abodes 
and enter into the bodies of living beings Spirits possessing a kindly 
and benign influence ire siid to be non existent 

< 

TTic faith of the Sansis m treatment of such ailments as insanity 
or \acanc> of mind by magic instead of ordinary medicine can be 
better understood by the follovying instance which occurred la the 
Moghulpura settlement some years back A Kuchband Sansi was 
suffering from extreme debility and v'acancy of mind The settlement 
Doctor was treating 'the ease but it was subsequently found that the 
medicine brought from the dispensary was thrown away and attempts 
were made to requisition the services of a local wizard -For three 
mghts a special Watch was kept to prevent such attempts which it 
wa*: feared would be dangerous for the patient owing to his extreme 
weakness On assurance given by the elders -the watch was removed 
on the fourth day At midnight the guard outside heard the muiBed 
sounds ot a drum and cymbals He ran in towards the source of the 
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found Tbe man engaged m the per fonn a pc e o( the ce r nn o fty also 
heard the approach of hu footsteps and the patient was made humed 
ly to perform the third round around the Magic square. The strain 
was too much for the poor patient and he collapsed The Doctor 
hastened to the spot but found him dead 

The moral code of men who ore more enamoured of ibcir noctnr 
al acursiooi than of the chastity of their women must neecssarilf 
allow a good deal of latitude to the women who arc left to themsdres 
when the male members leave the home for ihor adrenturous pur 
suits. To ensure punty of blood in the hneage and to reduce the 
chance of external encroachments the Sansi code allows full liberty 
to the brother parucularty the younger brother with the wife of an 
elder brother when the Utter leaves the home for a long excursion 
or ts sentenced to a term of impruonment. RcsponsihlLty for the 
cost of mamtenance is howeser an essential condition which accom 
parucs this pnvDegc However here as elsewhere the quesuon of 
choice plays an important part and on some octasions the absentee 
on his return finds to his utter dismay that the rxeunion has cost him 
his better half In mow cases howes-er he traces her and with the 
assistance the Parschayat charges heavy penally for the temporary 
use of her made by the offender The children bocne by her if any 
are invanably retained by the paramour The Sansi women when 
young are handsome and contr a ct intimacy with Zamiodars, Shop- 
keepers, Sahukars with whom they come In eontact with the know 
ledge and implied consent of their parents and gradually fleece their 
paramours of their wealth and potsettioni, WTien continuation of the 
co n nection Is no longer contidered fJcsirable on phpical or other 
grounds the male members are Invited in visit the house at night to 
finish the job. The money so gathered n converted into tewrllery 
and forms the dowry of the woman when she mamei 

The betrothal certtnony of the Sansii is a’mmt stmibr to that 
of other Hmdot, Some of the cuiucns praetiied by thnn at the time 
of the mamage show siame mnpwtii understanding of the umierul 
p^ooplc wKjfh goiems the trprodoetion of the sprciri m both iV 
sc g e taH c and animal world. C>a the mamage mghi before daybrrak 
Knse thrrbat it mistd in a ptther A pt is then dug in (l.e mmyarJ 
of the house and the beanchrs of a frnttful tree ftanmj In the four 
rtvncrt. Some of the sherbat and a pscr art p’setd lo iKr pi The 



h'zdtrct<^\ T4r' tlr o.‘ h <. held and walk*; sc\cn Umes round 

the pjt H’.r t'r.dc \ .Uvo* ipinjcd h\ her mothers brotlicr 

After ihn th>r •* '‘licrlnt to the hrjdc and the re- 

ntun ’rr thru dtv,?'! inonp tJ o c present 11 k practice seems 
to md cstr 'j-nie inprrhcnsn i o' tlK universal lav/ ot reproduction 
Tlir po i ('*■ roi'dcs'. r,,d^ohinp tlie principle of reproduction, 

'\h,o causes ll f ttre^ to U'" ftanttul and to hrint; lorth, is being propi- 
fatrd to br.’ou' t)ir M-s'. nr ot children on the mirrngc which has 
tm* b-rn cr'chratcd *11’^ aittni imrrni;r ccrcmon} is abo peculiar 
Tlic bride »s .oserrd In a hr let on which the bridectrooin sits while 
the niip'ul fitrs are p~ftu'f.ird J he Gain (sacred thread of tlic 
nnst> the saUi (a ted c!o*h) Mahndi (leases of a bush for colouring 
hands and feet) and fine ni|Kr ate sent to the girls parents a few days 
IvcJcre the s’ cddtnp Gn the das of the ccrciiionj the procession halts 
on the was to the b" tie's house and arranttes the Lakha i c to say what 
-ammini should Iv- jwd to the girl's parents After this has been set- 
tled the lartvcssion proceeds to the girl s house At the time of the 
n.arnagc the hndegroom s parents gisc seven sheep, a donkey, and 
some S' heat to those of the bride Tlic significance attached to num- 
l>tr sesen bj Sansis and 1- indrcd races is peculiar The bride and 
bridegroom of Kuchband Sansis circle seven limes round a pole and 
blow sesen limes on a coal of fire svhen the marriage ceremony is per- 
fo'med 

These and hundred other antique beliefs, social and moral cus- 
toms gosem the conduct of these people esen up to this day when 
their l.scs have been rcsoiutioniscd in settlements and when their 
criminal icndcnacs and evil habits base been eradicated to a consi- 
derable extent 

In the Moghul period and even during the early period of Bri- 
tish Rule there was no definite scheme for the administration and 
much less for the reformation of criminal tribes Wandering gangs , 
svcrc considered unsvclcomc sisit and were dnven away from place 
to place throughout India and even across the sea to Europe, and m 
the course of the excursions they helped themselves with what Aey 
could lay their hands upon As a result of this the members of the 
criminal tribes, particularly the wandering sections made the deserts 
of Bikanir and Bahawalpur their base of operations and the fertile 
p»ains of Punjab formed their favourite hunting ground 
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totmcL The nun engaged in the p crfonnance of dx ceremony alto 
beard the approach of hu footsteps and the patient was made homed- 
ly to perform the third round around the Magic square. The strain 
too much for the poor patient and be collapsed. Ibe Doctor 
hastened to tbc spot but found Him dead. 

Tbe moral code of men who arc more enamoured of their noctor 
al eiairsions than of the chastity of their women must riccessarily 
allow a good deal of labtude to tbe w'omcn who arc left to themsdres 
when the male me m ber s leave the home for their adventurous pur 
suits. To ensure punty of Wood in the lineage and* to reduce tbe 
chance of external enaoachmeots the Sansi code allows full liberty 
to the brother particularly the younger brother with tbc wife of an 
dder brother when the latter leaves tbe home for a long acurston 
or u sentenced to a term of imprisonment. Respomibihty for the 
cost ouintcfunce it hov.Tvcr an essential condiUon which accom 
panics thu privilege Howcicr here as dsewhere the question of 
dtoice plays an important part and on some occasions the absentee 
on bts r et urn finds to hrs utter dismay that the excursion has cost him 
hts better half In most cases however he traces her and with tbe 
assistance of the Panchapt charges hea\7 penalty for the icmporary 
use of her made by the offender The chlUrtn borne by her if any 
arc mtanably retained by the paramour The Saasi women when 
young arc handsome and contract intimacy with Zamindars. Shop- 
keepers, Sahukan wrth wh om they come in contact, with the know 
kdge and Implied consent of their parent! and gradually fleece their 
paramours of their wealih and poisesiions. When continuation of the 
connection Ii no longer coniidered desirable on phyncal or other 
gtoundi the male members are Invited to nut the houve at night to 
finish the lob- The money so gathered is convened Into jewdlery 
and forms the dowry of the woman when she mamei 

The hetrodul ceremony of ihe Samis it almmt iimitar to that 
other Hioihii. Some of the ruttorm pcaciiveil by them tt the tmw 
cf the nurrugc ihow some mciptent understanding of the imivrnal 
prioople which gostmt the reproduetjon of the iproei in both the 
seT^rtablc and animal world. On the mamage mglu Icfore daybreak 
tnne shednt iv mixed in a pstrher A pt is then dog in the counyarJ 
ot the hoove and the branches of a frortful tree jlintnl in the four 
comm, ^ome of the sberbst and a pice are pUml in the pi The 



bridegroom takes the pitcher on his head and walks seven times round 
the pit. The bride follow’s accompanied by her mother’s brother 
After this the bridegroom gives some sherbat to the bride and the re- 
mainder IS then divided among those present The practice seems 
to indicate some comprehension of the universal law of reproduction 
The same god or goddess, embodying the principle of reproduction, 
who causes the trees to be fruitful and to bring forth, is bemg propi- 
tiated to bestow the blessing of children on the marriage which has 
]ust been celebrated The actual marriage ceremony is also peculiar 
The bride is covered by a basket on which the bridegroom sits while 
the nuptial rites arc performed The Gana (sacred thread of the 
vvnst) the salu (a red clotli) Mahndi (leaves of a bush for colouring 
hands and feet) and one rupee are sent to the girl’s parents a few days 
before the wedding On the dav of the ceremony tlie procession halts 
on the way to the bride’s house and arranges the Lakha i e to say what 
amount should be paid to the girl’s parents After this has been set- 
tled the procession proceeds to the girl’s house At the time of the 
marriage the bridegroom’s parents give seven sheep, a donkey, and 
some wheat to those of the bride The significance attached to num- 
ber seven by Sansis and kindred races is peculiar The bride and 
bridegroom of Kuchband Sansis circle seven times round a pole and 
blow seven times on a coal of fire when the marnage ceremony is per- 
formed 

These and hundred other antique beliefs, social and moral cus- 
toms govern the conduct of these people even up to this day when 
their lives have been revolutionised in settlements and when their 
criminal tendencies and evil habits have been eradicated to a consi- 
derable extent 

In the Moghul period and even dunng the early period of Bri- 
tish Rule there was no definite scheme for the administration and 
much less for the reformation of criminal tribes Wandering gangs ^ 
were considered unwelcome visit and were driven away from place 
to place throughout India and even across the sea to Europe, and m 
the course of the excursions they helped themselves with what they 
could lay their hands upon As a result of this the members of the 
crimmal tnbes, particularly the wandering sections made the deserts 
of Bikanir and Bahawalpur their base of operations and the fertile 
piUins of Punjab formed their favourite hunting ground 
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sotmil The man engaged in the perfonnance of the c cf emo o y also 
beard the a p p r o a ch of Im footsteps and the patient was made homed* 
ly to per f orm the third round around the hfagic square. The strain 
was too much for the poor patient and he collapsed. The Doctor 
hastened to the spot bat found him dead. 

The moral code of men nho arc more enamoured of thar ruxtur 
al cxcumons than of the chastity of thar women must neccssanly 
allow a good deal of latitude to the women who are left to themsdres 
when the male roemben Icare the home for thar adrenturouj pur 
suits. To ensure punty of blood in the lineage and to redocc the 
chance of external encroachments the Sansi code allows full liberty 
to the brother particularly the younger brother with the wife of an 
elder brother when the latter leara the home for a long excurston 
or IS senterKcd to a term of unpnsonment. Rcsponnbility for the 
cost of maintenance ts hownrr an csscntul condition which accom' 
panics this pnvnege. However here as elsewhere the question of 
choice plays on important part and on tome occasions the ibscalee 
on hit return finds to his utter drsmay that the fxctsnton has cost him 
his better half In most cases hosm-er he tram her and with the 
assistance of the Panchayat charges heas^ pcnali) for the temporary 
use of her made by the offender The children home by her if any 
are ms'anably retained by the paramour The Saou wome n when 
young arc handsome and eootraa Intimacy wnh Zamindari, Shofv 
kc tp c fs Sahukan wrth whom they come in comaet, with the know 
kdge and implied consent of thar parents and gradually fleece ibnr 
paramours of ihnr wraith and possessions WTim continuation of the 
connection is no longer considered desirable on phystca! or other 
grounds the male mc m bc ri are (nsited to visit ihe house at night to 
finish the fob. The money to gathered is converted Into fewrUery 
and forms the dowry of the woman when she marnes 

The hetrothal ceremony ef the Sansts is almost simibr to that 
e/ other Hmdoi Some of the csmomi practised by them at the time 
of the rnamage show some innpwnt smderstaoiling of the tmivrrvi! 
p^oCTiJr which pmems the rrprodurtten of the ipeors in hirh the 
vegetable and inrma! world. On the marnage ntght Wore dayberak 
sntne iherbat is mived in a pitcher A pt ii then dog in the mortyarj 
ctf the hecse and the branches of a fniitfal irre planted tn the ioat 
romrrv Some of the shrrhit aad a p*rr are plaerd in ihr pt Tl-e 
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bridegroom takes the pitcher on his head and walks seven times round 
the pit The bride foUo55s accompanied by her mother’s brother 
After this the bridegroom gnes some sherbat to the bride and the re- 
mainder is then dnidcd among those present The practice seems 
to indicate some comprehension of the unncrsal law of reproduction 
The same god or goddess, embodying the principle of reproduction, 
who causes the trees to be fruitful and to bring forth, is being propi- 
tiated to bestow the blessing of children on the marriage which has 
]ust been celebrated Tlic actual marriage ceremony is also peculiar 
The bride is co\crcd by a basket on which the bridegroom sits while 
the nuptial rites arc performed The Gana (sacred thread of the 
wnst) the salu (a red cloth) hlahndi (lea\cs of a bush for colourmg 
hands and feet) and one rupee arc sent to the girl’s parents a few days 
before the wedding On tlic day of the ceremony the procession halts 
on the way to the bride's house and arranges the Lakha i e to say \vhat 
amount should be paid to the girl’s parents After this has been set- 
tled the procession proceeds to the girl’s house At the time of the 
marnage the bndegroom’s parents give seven sheep, a donkey, and 
some wheat to those of the bride The significance attached to num- 
ber seven by Sansis and kindred races is peculiar The bride and 
bridegroom of Kuchband Sansis circle seven times round a pole and 
blow seven times on a coal of fire when the marnage ceremony is per- 
fo'med 

These and hundred other antique beliefs, social and moral cus- 
toms govern the conduct of these people even up to this day when 
their lives have been revolutionised in settlements and when their 
criminal tendencies and evil habits have been eradicated to a consi- 
derable extent. 

In the Moghul period and even during the early period of Bri- 
tish Rule there was no definite scheme for the administration and 
much less for the reformation of criminal tribes Wandering gangs , 
were considered unwelcome visit and were dnven away from place 
to place throughout India and even across the sea to Europe, and in 
the course of the excursions they helped themselves with what they 
could lay their hands upon As a result of this the members of the 
criminal tribes, particularly the wandering sections made the deserts 
^ Bikanir and Bahawalpur their base of operations and the fertile 
r'liins of Punjab formed their favourite hunting ground 
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Tluj maucc increased gradtuBf m pro p oroons tnd m ttc fint 
decade of this century the troubfc grew so acute that it wm comidercd 
absolutely p ccemr y to apply an effective check to ihetr dcpredadoci. 
Criminal tribes aa of 1911 wai brought into operaboo in Punjab 10 
1914 The Punjab Govenunent appointed a commiiiee to in\estigaic 
the condiaooi of the wandenng and scitfcd criminal tribes of the 
Punjab With a view to prepare a scheme for the proper control of these 
tribes. As a result of this a general round up was arranged in Janu 
ary 1917 and scttlcmenti of three classes were organised at ranous 
jdaces to rcceise members of Cnminal Tribes^ whom it was not coo 
sidcred safe to lca« m the districts. The Reformatory Settlement 
at Amntsar was meant for the wont characters and the Induiinal 
Settlements estabUshed at various places, were meant for men who 
coi Id be trusted with a certain amount of Kberty while the Agncul 
tural settlements were mearu for comparatively well behaved indi\v> 
coals, who for thar complete rcformauoo stood in need of mcani of 
h^'e^hood and healthy influences to wean them from the nil habits to 
which they were addicted in the past. There art at present m Punjab 
one reformatory fi>e industrial and twenty agricultural setilemmi 
which aceemmodate 11669 PCT«>«* loduding males, females and 
children. Special stall is provided for those who arc left in the mI 
bgcs and the wont tilbges who ate a menace to the puUic peace are 
tAen under duca conrrA 

Changes from one class to another ulc pbec f’tquenlly at mi 
provcmtni in the condoa of the detenues bccooifs visible and most 
of the men who are now working in the mduttna) and agrtcultural 
settlemcnu bad to pan through the sinngent control and ditoplmed 
life in the reformatory settlement at Amntsar 

The settlemcnu though well odranced itDl si times present pro- 
Hem. bifnc aU imclliprocc Amfiliir Ktforoulor, whuJi had 

a iliCTRth of ntaily 800 io *c r»< n®* acconiiimjalrt ntJily aoo 
male adulll of iho .onl character ami ihnr ftmiln ami chn<lrtn hai 
c f coonr alwajt hrm ihr raort ilifBrtiU to manaft anj miu m coev 
lumroatc taa aod uotirmp mrrpT for He manaprmrot, nhout ir 
coctinp to flojsinp or any ocbtr rorpotil runohmrot and iJnptr tfc 
cortitahir itictomrortc of cJcfrotiooi they hate nee ooly to l-r •raorcl 
frrm the cnmmal ami ochrr ml habitt, but hatr alto to be cudr (o 
ratn thrtt ott-o btmp tibtlr they «r thrrr Abtym retry ilty tfr 
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controlling staff is confronted with difficulties, which have to be solv- 
ed somehow. The majority of the inmates bf the other Setdements, 
arc also men who ha\c passed through Reformatory, but having re- 
formed to a eonsidcrable extent they present less difficult problems 

Paid preachers have always been employed in the Amritsar Re- 
formatory, but preaching in one form or another is also provided in 
all places and as a result of this thousands of men and women who 
belonged to no recognised religion or were nominally so called, who 
had no morals worth the name and who were ready to cut the throat 
of another merely for the sake of a meal, who were a prey to super- 
stitions, and many of whom moved about almost half naked under 
-the shelter of reed huts, now present to all visitors, and particularly 
to those who know their past, a most refreshing appearance A large 
number of them have adopted religion in one form or another and 
offer their prayers regularly The setders have at their own expense 
built mosques at three places, a Gurdwara at one place and a mandir 
at another and the average daily attendance at these religious places 
IS even better in free villages Superstitions forbade some the build- 
ing of, or residing in roofed houses whereas the tradition of others 
tabooed their taking milk or other fresh food or even bathing Now 
these very people live in well built houses, which they keep clean 
and tidy. Men, women and children bathe regularly, wear decent 
clothes and take fresh well cooked food Truth when it related to 
their criminal activities was regarded as a serious crime and was at- 
tended by senotis consequences, such as cx-communication, heavy fine 
‘etc , but now in many cases more reliance can be placed on the state- 
ments of these men than upon that of others There are informers 
in all communities, who keep an eye on their brethren and report their 
criminal tendencies when noticed and who also help m catching 
absconders 

The settlement of their social disputes which if left unattended >. 
ic apt to lead to a breach of peace in the Settlements, taxes the ingenuity 
of the staff almost every day, particularly owing to their antique 
behefs and strange moral and social customs An idea of the r^oral 
standard of some of the wandering tribes may perhaps be gathered 
from the fact that a Chhimar Bhangah woman would not hesitate to 
confess in the presence of her husband that she also bore some children 
Before marnage A woman of the same tribe sometime back flung a 
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ttckijr at the ^cc of her hmfaaod .aod taid that ahe woold go and 
mate with a man, who could produce better children. Theae and han> 
« died other curtotm constitute a code of their own. Conferences have 
already been coDTcncd to eradicate these habits and marked improrc 
ment u visible, but only the next gener a tion can be expected to shake 
them off entirely 

The results of this bold ex p enment arc quite beyond the expecta- 
tions of es'cn the onginaton of the scheme. Of 33,000 male adults 
who were onginally registered nearly 37,000 have so far as a result 
of complete rcforrrution been released from the operadoos of the 
oiminal tribes Act and are now living among others as free ourens 
and subsut on the proceeds of ihcir honest occupaaons which they 
have adopted. Ic is admitted on all hands that systematic crrmtnal 
operations on the part of the hereditary Criminal Tribesmen have 
now become a thing of the past in Pun)ab and in the words of these 
cnnunals themsdres what could not Eic achieved by the Jatls has 
been achirccd by the Amritsar Reformatoty The wandering Cti 
minal Tribesmen are do longer a terror to the country side. AH thote 
who were brought to the Amntiar Rcformaiofy v.-tfe once a curse 
to the soaety Of these no less than aaG6 ha\e been released after 
complete reformation and are isow tiviog as Konett men Only a very 
few of them them-ed tendency towards cnrrunal life and had to hr 
brought baci to the Reformatory 

All Cnraliul Tribes Scrtlemcnts hare Boys and Ciris Schools, 
jyag boys and 1077 puls arc oow rttesving education. A Urge nuov 
ber of them base passed the Primary Examinaooo and among them 
there are some who hate paued the Middle ami Mainmbt>oo Exa 
minauoo- Compulsory education is also being enforced ihrougfcout 
the Protmee and no lets than 563* children of Crwilnal Tribes arc 
attending the siUage Khods A brge numl>eT of sitpendi 11 offered 
ex cry jar 10 encourage education among these children, nw>tt of Hhom 
are tmaWe 10 m eet the con of ached retjuitrtes. 

No lest than hoys and 17a* prh hue jviised the I int Ahl 
rsiminaiiDn of th" Si John Ambobnee Ai»f<uticn anJ the Boy 
Voots ami C iil Cut lei in all Vlilemrfrts >i x*ith rj h rther 
pnr»l to rthrrs. 

AH the ^tlcnxnts aic rquifpeJ with (j>c*vrj|nr ''upj'y atj 
Cmlt ^ifSiet. I rcrmmbrr an irKem irg »«»A^rt in Uji eimv% 
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tion Short time before the Shahdara Settlement was estabhshed eom- 
plamts were received from Shahdara town relating to the members of 
Criminal Tribes, who Msitcd the bazaar with the object of purchas- 
ing the necessities of life. It was decided to locate a shop in the Set- 
tlement This annoyed the settlers whose tradition tabooed shopping. 
The leading men from among them came to me in a body to repre- 
sent that if the shop is started in the Settlement it will disgrace them 
in the eyes of their ladies, who considered it below the dignity of 
their male members to buy anything from a shop and who prefer their 
bnnging their requirements as a result of their nightly excursions It 
was with great difficulty that they were reconciled to the idea of hav- 
ing a shop in the settlement and these very men are now managmg 
their cooperative shops most successfully m some places and have 
large assets to lay by for their future requirements 




PENOLOGY IN INDIA 


PART III 




INDIAN PENAL REFORM LEAGUE 


Resolutions passed by the Conference ' on Saturday, February 24,. 
1940 at Its afternoort session 

I — Resohed that the following constitution be and the same is 
hereby adopted 

(1) Name* The name of the League shall be the Indian 

Penal Reform League 

(2) Aims and Objects. The aims and objects of the League 

shall be — 

(a) a wider and scientific study of.< 

(1) delinquency and enme and the methods of effec- ^ 
, tivcly dealing with them, and 

(2) Criminal Law and proeedure and the methods of 

< effective enforcement of such laws, 

(b) the improvement of penal and promotion and im- 

provement of correctidhal ahd institutional educa- 
tion centres throughout the country, 

(c) the co-ordination of efforts of ' individuals and- orga- 

nisations interested in penal reform, 

* I a j 

(d) the creation of public opinion in favour ^f penal 

» ‘ reform including the formation of — 

(1) penal reform groups in the legislatures, 

(2) associations and groqps.havmg for their object .penal 

reform, and, t . 

(c) for the purposes aforesaidiW do all such acts"' and 
things as may,, be necessary including. 

(1) the holding and management of funds and' property y 

(2) ‘tfle acquisition of'rfghls and’ privileges necessary or 

conducive to furtK^ing ‘the aims and objects of 
the League, 

(3) the management, improvement, disposal and sale of 

all and any parts of the property of the League 

(3) Membership* The'League” shall consist of . 

(a) Contributory members who shall be the Provincial 
Governments and the Indian States They shall pay 
a mmimum annual subscription of Rs 240 

(b) Associate Members who shall be Corporations, Asso- 
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cuUow or Institutiooi cn«ccd in toaal wcltarc 
or avic work. They pay a mimmum 

^ annual subscnptioa of 34. 

{c) Individual Membext whb ihafl be persons in sym* 
mthy with ihc aims and objects of the League. 
They shall pay an annual suoscnptiott of Ri, 6. 

n'-'Resolrcd that a Council be formed of the Indian Penal Reform 
League whicli mil consist of tbe following members, 

(a) the members of the ProMsional Committee' 

" I (b) cfficttl and nmvofficial ddegates who hart taken pan in 
the proceedings -of thu Confertncf 
(c) all pcfsoot who may be approved of by the ExccutiTe 
Committee* 

and W'ho shall havx paid their annua! subscription of Rs 6 

HI— -Resoli-ed that the PreKdem be and b hereby authorised to 
nominate and form an Exocutite Commiitec which shall work until 
the proper Eaccutnc Cotnmmcc is elected under the Constnution- 

IV— Rcsolrcd that the ExecuUsT Committee shall, subject to the 
general eoptrol of the Council take such steps as nm be necessary 
JO carry out tbe aims and objects of tbe League Tbe uecutire Com 
mmee shall prcnarc supplecrumtary provisinm of the Consutimon and 
place u before the Council for ;ts approval On its bong approved \yf 
the Omneit the supplementary proTutons of the Conriitution shall 
come into cfiecl. 

V— Resolved that with a \»cw to further the aims and objects of 
the Indian Penal Reform League the Committee he empowered 10 
publish a periodical to serve as an oflkul orpn of the League 

\n— The Executive Committee is hereby auiKcrhed to raoe fundi 
and to incur such expenditure as may be neceiury in order to carry 
on the aeliMtin of the League 

\ni — Rcsolird that members of tbe Reception Cornmittee formed 
m the United Pronoces who hate paid thcir Reception Commitift 
htembenhip Fee be enrolled as fodividual Members of the Indian 
Penal Reform League for 1940. 
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MESSAGES 

I am glad to learn of the steps that arc being taken to con\ene 
an All-India Penal Reform Conference I should like to associate 
myself with this endeavour Crime, it is well-known now, is not the 
result of an original sin in a criminal but is much more a product of 
his environment and his lack of opportunity and training In a sense 
society IS to blame for producing the criminal It is time, therefore, 
that soacty sought to understand this question and to deal with it 
scientifically A propier social environment and structure should m 
fact almost eliminate the criminal or, at any rate, should reduce his 
number greatly That perhaps is not immediately feasible, but un- 
doubtedly much can be done towards that end I wish the Conference 
every success 

(Sd ) JAWAHARLAL NEHRU' 

Lucknow, May 25, 1939 

The importance of Reform in the condition of prisoners cannot ^ 
be exaggerated The old controversies about the nature and theory 
of punishment are dying down and emphasis is being increasingly 
placed on the humane treatment of prisoners and their improvement 
Those that have proved themselves to be dangerous to society by their 
anti-social acts have to be detained within prison walls for they must 
be deterred from similar action in the future, but the punitive view 
of prison life has long been abandoned Society recognises that crime 
is to no small extent a product of its own incomplete attention to the 
needs and surroundings of its citizens In these circumstances 'stress 
IS laid on the prisoner’s physical well-being, his education, and on the 
provision of opportunities to improve himself Disaphne is undoubt- 
edly a paramount consideration, but with discipline secured the mam 
question is how to help in the prisoner becoming a free and useful 
citizen when he comes out of his confinement 

In the Punjab the prefent Government has steadily pursued dur- 
mg the past three years the policy of 

(I) releasing old and infirm prisoners on compassionate 

grounds when it is clear that a pnsoner is not hkely 
to be a danger to society Hundreds of prisoners are 
thus released every year, 

(II) better organisation of industries so as firstly, to discard 

all dehumanizing labour and secondly, to secure possi- 
bihty of earning power on release, 

(ill) vigorous adult education among prisoners, and 
(iv) introduction of many small measures to make physical 
life in jails less harsh and irksome =* 

Finance here as in other fields places serious limits on our acti- 
vity, but the general outlook is all in support of advanced ideas of 
penal reform I, therefore, whole-heartedly welcome the inauguration 
of this Conference and wish it all success I hope its deli^rations 
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would lead to the fcjrmolation of a l^cy of pmon reform In the 
arcutttftances of dm tountry became we cannot directly borrow Ic*- 
teft* from the west. 

(Sd ) MANOHAR LAL, 
Finance ^^Imste^ Punjab, 

Dated Lahore, February 18, 1940. 

THE AMERICAN PRISON ASSOCIATION 
Office* 135 East i5tfi Street, New York City 
69th Anooal Congress, New York City 

Aupijt aa, 1939, 

The Se cr e ta ry 

All India Penal Reform Conference, 

Luckrtow 

I am honoured and pleated to be aWe to extend on behalf of the 
officers, members and fnendt of the American Pnton Aitoaalion 
greetings to the delegates to the first All India Penal Reform Cohfer 
cnee convened at Lucknot^ 

As General Secretary of the Auocianon it u indeed a pleanire 
lor me to exprest our heartfelt withes for a profitable Conferenee 
We are especially anxtout that your teisiont be lucctsiful and thcreliy 
co ns titD te an outstanding exam^e to other rutiom of ho« erne great 
lountry m the midst of rumours and talk of tiur and connict don 
not neglect her own internal problems. 

The American Pnton Associaticm »s generally rtganled at the 
spearhead of action and the outstanding force fo^ pcogresi in the field 
of penology jn the United States of America The work and infliirtwr 
of the early founders hack m i8yo lives \nldly In the irurwh of 
todays memben and it 1* 'vnh gratification that we recall tlie csiah 
lishmcnt of what is ncru the International Penal and rcniimliary 
Commission 

We are planning now for the 60th annual Congrm of the Astiv 
ciaison, whKh is to he held in New ^osk yuit a few iU>s prnv to yiKir 
<,onfefencr and I know that that gathering ssoulJ want me to rspress 
to the first All Indu Confrrmcc iKar eomj’lrte an 1 nho*r hrattni trx 
operation We hiH antKipate Hith interest the report rf jmii divni 
stoci hecause wc feel that you hi 11 agree that no gtoup has yrt fouivl 
wholly aderputc solutions to the my ia I nf prnl 'rms inVritnt in ihr 
work to whuh Vie aic desoting our Imrs 'll r solution will onls I*' 
Jnuod through cooperation aruf mutual helpfulnoii an! wr look I 
)j>u for guitiance a» ) >u took to us 

We have been hw.sife 1 to Kise KiJ mane In 1 an riti/rns ai ocf 
tflkul guests some c( item mcmlvfs rf your retrption trvitm ner 
acd wc liope that any of yoor i!cf gitrs ronfemjh if vn ti in il » 
<nuntry witi a£CTp< ll » msiuiHn to »T!qw ui to rsinvl ify ccui ^ rs 
tl Atiocution- 
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We wish you evtry success for fruitful fneetings and again express 
our desire to be of help and olir honour at being privileged tO extend 
this word of greeting 

Very sincerely yours, 

E R CASS, 
General Secretary. 

COMMISSION INTERNATIONAL PENALE ET 
PENITENTIAIRE 

Bureau Permanent* 

(Fonde en 1926 Berne) 

Directeur* Ernest Delaqms 

' BERNE OBERWEG 12, October ?, 1939. 

The International Penal and Penitentiary Commission has heard 
with deep interest of the All-India Penal Reform Conference which 
i£ to be held at Lucknow in October 

We are all aware of the pecuhar difficulties that have surrounded 
the prison problem of India in the last few years It is the experience 
of many countries that Penal Reform is, to a large extent, dependent 
upon the degree, in which public opinion can be stimulated to take 
an interest in the problem We hope, sincerely, therefore, that one 
of the effects of this conference will be to remmd the people of India 
that the task of dealing with offenders against the law is one of the 
most serious social problems of modern times and that it demands the 
closest attention of all Governments and the adequate financial sup- 
port of their Treasuries 

We wish the Conference every success and trust that the fruits 
cf It may be abiding 

In the name of the Commission 
(Sd ) ERNEST DELAQUIS 
General Secretary. 

NATIONAL ASSOCIATION OF PROBATION OFFICERS 

47, Whitehall, 
London, S W i 

• 1 8th August, 1939 

The Secretary > 

All-India Penal Reform Conference, 

Couhcil House, 

LuckrloWi , 

D^ar Sir, 

I’ ha\c rcccncd your letter ’about the first All-Incfia 
Conference on Penal Reform and I gladly respond to jour in\itation to 
send a message to the meeting I do this the more readily because for 
a long period I Worked in the courts of South Africa and had contact 
with thbsc Indiati people who fell withm the net work of law 





In recmt year* there ha* been • very rapid advance m onr under 
landing <rf the caiucs and tacntific iretment of dchnmjcncy and the 
Criminal Stamtia of Great Britain reflect the bcnefical rejuh* that 
have accrued from the appLcatwo of tht* new knowledge. 

In 1907 the year of the Prohibition of Offender* Act 751,000 
offender* were charged in the Court* of England and Wale* and 186^000 
^them were to pruon. fn 1937 850^ offender* were charged 
tat 475 W of thOT were charged only with iraiBc 'offence*. Of 
the grand total of 850,000 only 39,462 were »cnt to prison. 

The primary object of cnminal legislation i* to protect the com 
muntiT againtt crime. But the most effective way of achieving ihu »» 
to undentand and to heal the individoal offender at the earliest poiuble 
stage ID hi* career Recent penal legislation in Great Hntain ha* been 
ba^ upon this fact the underlying principle of the Children and 
Young Pertom Act of 1933 (Sixnon 4^) is staled in the foIJoiwng 
term* 

“El-cry Court in dealing with a child or young person who 1* 
brought before it, etihcr a* being in need of rare or protcc 
tion or a* an offender or othcTwnc, shall have regard to 
ibe welfare of the child or young person and shall m a 
proper case uke slew for rtmemng him from umJcsirable 
surrounding and for »eeunng that proper provr i Kin u 
made for hrs education and irainiDg'* 

The Cnminal Justice Bill now before Parliameni caiffHli this 
pnnaple to older offenders for it enables the Court (Sections a anil 
17) to make full socul inquines into the nrcumrtanecs or house lur 
roundinp of any person wuh a new to asnstiog the Court or deter 
mining the most luiiablc method of deabng wjih his case and protiiks 
for medical and mental examinatkwi and neenvar) treatment at the 
public eipenie 

It IS sery much to Ik hoped that these humane prerruioat wilt 
sooQ be adopted m your great country and m all parts of the riiirsH 
Empire in the intercsli b«h of the State and of those indiTfdual cm 
yem who stumHc and fall. 

The Ctarkc Hall Fdtosnhip for development of social wocl of 
the Court* and the National Asioaatioo of PrehaiKin OffVrrs, of boch 
of which I am Secretary tend you cordial greetings and heartifft goe*! 
wth-s for the succeit of your Ceoftrtnee 

I am setKling you three small pareeh of Irttrature which I hope 
)oa may find utHul for diitribution at your Coofaencr arvd if you 
ihmk I can be of u*e at any time in lupplyirg mfrcmitivn about the 
sOcu! work of iKe Court* I hopi* you will no< fail to write to me 

^ours * Bcrrely 
(Sd.) H SORkfAS 
Veretary Garkr IIjT I cUowihip arnl 
National Aiiocutxin c( Pnb Oftitm, 
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